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In the District Court of the United States in and for the 


Southern District of California 
Southern Division 


No. 248 Civil 


Dit STATES OF AMEIiIGsy 


Plaintiff, 


Vv. 


CERTAIN PARCELS ©F LAND IN THE CliR@er 


NATIONAL CITY, COUNTY OF SAN Gs? 
STATE OF CALIFORNIA; TAVARES @G@@ie 
STRUCTION COMPANY, INC., a corponaniene 
THE ATCHISON, TOPEKA AND SANT7S3Ro 
RAILWAY COMPANY, a corporation; SAN FRAN- 
CISCO BRIDGE COMPANY, a corporation; LEON- 
ARD McLAUCHLIN, Individually, and doing busi- 
ness under the name and style of McLAUCHLIN 
WATER TAXI COMPANY; CARL A. JOMREGrE 
PEARL JOHNSON; SANTA FE LAND _ IM- 
PROVEMENT COMPANY, a corporation; SAN 
DIEGO AND ARIZONA EASTERN RAILWAY 
COMPANY, a corporation; DEFENSE Pasa 
CORPORATION, an Agency of the United States of 
America; CITY OF NATIONAL CITY, a municipal 
corporation; COUNTY OF SAN DIEGO, a body 
politic and corporate; STATE OF CALIFORNT waa 
corporation sovereign; DOE ONE to DOE FIVE 
HUNDRED, inclusive; ONE DOE CORPORATION, 
a corporation, to TWENTY-FIVE DOE CORPORA- 
TION, a corporation, inclusive; A DOE to Z DOE; 
inclusive, each as the Administrator of the Estate or 
Executor of the Will of One Doe, Deceased, to Twenty- 
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six Doe, Deceased, inclusive, respectively; DOE ONE 
COMPANY, a copartnership, to DOE TWENTY- 
FIVE COMPANY, a copartnership, inclusive; and 
all persons, firms, corporations, and all other public 
and private legal entities of whatever nature, having or 
claiming to have any right, title, interest, or estate in 
or lien, encumbrance, servitude, easement, charge, de- 
mand, claim, or covenant on or in respect to the here- 
inafter described premises, 
Defendants. 


COMPLAINT IN CONDEMNATION 


Complaint Amended: Ist date: Sep. 23, 1944; 
2nd date: Jan. 15, 1945 [2] 


To the Honorable, the United States District Court: 


Comes now the plaintiff, United States of America, by 
Leo V. Silverstein, United States Attorney for the South- 
ern District of California, by C. H. Scharnikow, Special 
Attorney, Lands Division, Department of Justice, as its 
attorneys, on application of the duly authorized officer 
of the United States, hereinafter referred to as the “Re- 
questing Officer,” and under the direction and by au- 
thority of the Attorney General of the United States, 
and for cause of action against the above-named defend- 
ants, and each of them, complains and alleges: 


I. 

That the plaintiff, United States of America, is en- 
titled to acquire by the exercise of its power of eminent 
domain, pursuant to the statutes hereinafter set forth, 
the property hereinafter described for the uses and pur- 
poses hereinafter set forth. 
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II. 

That in accordance with the provisions of said statutes, 
said requesting officer for and in behalf of the United 
States has designated and determined that the property 
hereinafter described is suitable and necessary for the pur- 
poses of the United States, and has selected such property 
for acquisition by the United States in these proceed- 
ings, and said selection, designation, and determination 
ever since have been and now are in full force and effect; 
that the purposes for which the plaintiff 1s taking said 
property as hereinafter alleged are necessary and con- 
stitute a public use, which use is authorized by law; that 
the acquisition thereof by plaintiff is, and will be, of 
greatest public benefit and to the least private injury; 
that plaintiff is informed and believes, and upon such 
information and belief alleges, that no part of said prop- 
erty has heretofore been appropriated to any public use, 
and if any part or portion thereof has heretofore been 
appropriated to a public use, the use to which said prop- 
erty is herein sought to be condemned and appropriated is 


a more necessary and paramount public use. [3] 


If. 


That plaintiff is informed and believes, and upon such 
information and belief alleges, that each parcel of prop- 
erty hereinafter described constitutes a whole parcel and 
not a part thereof, except where otherwise designated 
herein. 


IV. 
That plaintiff has named herein by their true names, 
or by fictitious names, all defendants known or believed 
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by it to have some interest in said property; that there 
may be other persons having some interests therein whom 
the plaintiff hereby identifies as unknown persons, and 
makes such unknown persons defendants herein to the 
end that title to said property may be vested in the United 
States of America to the extent hereinafter prayed for. 


VE 

That the defendants Doe One to Doe Five Hundred, 
inclusive, defendants One Doe Corporation to Twenty- 
five Doe Corporation, inclusive, defendants Doe One 
Company to Doe Twenty-five Company, inclusive, and 
defendants A Doe to Z Doe, inclusive, each as Admin- 
istrator of the Estate or Executor of the Will of One 
Doe, Deceased, to Twenty-six Doe, Deceased, inclusive, 
respectively, and said One Doe, Deceased, to Twenty-six 
Doe, Deceased, inclusive, are and each is sued or named 
herein under the fictitious names above set out for the 
reason that plaintiff is ignorant of the true names of said 
defendants or decedents; that when the true names of 
said defendants or decedents, or any of them, are dis- 
covered, plaintiff will amend accordingly the pleadings 
or proceedings herein. 


That One Doe Corporation to Twenty-five Doe Corpo- 
ration, inclusive, is each a corporation, organized and 
existing under the laws of one of the states of the United 
States; that Doe One Company, to Doe Twenty-five Com- 
pany, inclusive, is each a copartnership duly organized 
and existing, and is each composed of two or more co- 
partners; that A Doe to Z Doe, inclusive, is each the 
duly appointed, qualified and acting Administrator of 
the Estate or Executor of the Will of One Doe, Deceased, 
to Twenty-six Doe, Deceased, inclusive, respectively. [4] 
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VI. 

That this action is brought by the plaintiff under the 
authority of and pursuant to the provisions of the Act 
of Congress approved August 25, 1941 (Public Law No. 
247—77th Congress), the Act of Congress approved 
March 5, 1942 (Public Law No. 474—77th Congress), 
the Act of Congress approved August 1, 1888 (25 Stat. 
357, Title 40 U. S. C. Section 257), the Act of Congress 
approved March 27, 1942 (Public Law 507—77th Con- 
gress), being the Second War Powers Act of 1942, and 
acts amendatory thereof and supplementary thereto; that 
the “Requesting Officer” hereinbefore referred to is the 
Chairman of the United States Maritime Commission of 
the United States of America; that the purpose for which 
said lands are being acquired is the construction of facili- 
ties by the United States for the construction and repair 
of ships and the operation of such facilities for war 
purposes. 


VAL. 


That the lands sought to be condemned herein are par- 
ticularly described as follows: [5] 


Those Certain Parcels of Land in the City of National 
City, County of San Diego, State of California, More 
Particularly Described as Follows: 


Parcel 1. That portion of the tidelands of the City 
of National City, California, leased by the Tavares Con- 
struction Co., Inc., (and assigned to the Defense Plant 
Corporation) from the City of National City, under 
lease dated January 1, 1942, described as follows: Be- 
ginning at a point in the U. S. Bulkhead Line, said point 
being situate 409.09 feet E 6° 35’ 32” E of the U. S. 
Station No. 302 in said bulkhead line, in the City of 
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National City, California; N 83° 24 28” E 1379.87 feet 
to a point, thence S 10° 02’ 45” W 655.58 feet to a point, 
thence S 83° 24’ 28” W 987.17 feet to a point, thence 
N 6° 35’ 32” W 76.00 feet to a point, thence S 63° 03’ 
59” W 218.63 feet to a point, thence N 6° 35’ 32” W 
628.14 feet to the point of beginning, an area of 18.37 
acres, more or less. 


Parcel 2. That portion of the tidelands of the City 
of National City, California, leased by the Tavares Con- 
struction Co., Inc., from the City of National City, un- 
der lease dated August 17, 1942, described as follows: 
Beginning at a point which is situate 1087 25eicc ono 
357 32” E and 205.00 feet N 83° 24’ 28” E from U. 5. 
Station No. 302 in the U. S. Bulkhead Line, National 
City, California, thence N 83° 24’ 28” E 987.17 feet to 
a point, thence S 10° 02’ 45” W 208.74 feet to a point, 
fence cmeee 24’ 28” W 927.40 feet to a pomt, thence 
N 6° 35’ 32” W 200.00 feet to the point of beginning, 
an area of 4.40 acres, more or less. 


Parcel 3. That portion of the tidelands of the City of 
National City, California, owned by the City of National 
City and totally unencumbered, described as follows: 
Beginning at a point in the U. S. Bulkhead Ligeser the 
San Diego Bay, distant S 6° 35’ 32” E 2210.39 feet 
from bulkhead point No. 302, thence S 63° 03’ 59” W 
1066.51 feet to a point in the U. S. Pierhead Line, thence 
N 6° 35’ 32” W along said pierhead line [6] 639.91 feet, 
Pence N 63° 03’ 59” E 287.98 feet to a pauit, thence 
S 6° 35’ 32” E 186.64 feet to a point, thence N 63° 03’ 
30” E 997.16 feet to a point, thence N 6° 35’ 32” W 
443.29 feet to a point, thence N 83° 24’ 28” E 927.40 
feet to a point, thence N 10° 02’ 45” E 864.32 feet to a 
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point, thence N 83° 24’ 28” E 104.58 feet, more or less, 
to a point in the Mean High Tide Line (as established 
by George D-Hemecourt, but not adopted by the Board 
of State Harbor Commissioners), said point being dis- 
tant S 10° 04’ 15” W. 32.42 feet from point No. 40 in 
said mean high tide line, thence S 10° 04’ 15” W along 
said mean high tide line 557.46 feet to point No. 41 in 
said mean high tide line, thence S 12° 24’ 15” W along said 
mean high tide line 453.80 feet to point No. 42 in said 
mean high tide line, thence S 18° 39’ 00” W along said 
mean high tide line 220.14 feet to point No. 43 in said 
mean high tide line, thence S 9° 35’ 58” W 28.50 feet to 
a point in said mean high tide line, thence S 72° 11’ 58” 
W 194.91 feet to a point, thence S 88° 45’ 32” W 156.35 
feet to a point, thence N 83° 47’ 28” W 495.00 feet to 
a point, thence S 6° 12’ 32” W. 38.00 feet to a joanne 
thence S 83° 47’ 28” E 675.00 feet to a point, thence 
S 73° 27’ 46” E 145.73 feet, more or less, to a point in 
said mean high tide line, thence S 9° 35’ 58” W 83.19 
feet to point No. 44 in said mean high tide line, thence 
S 4° 50’ 02” E 303.57 feet to point No. 45 in said 
mean high tide line, thence S 0° 27’ 32” E 71.26 feet to 
a point in said mean high tide line, thence S 83’ 24’ 28” 
W 989.19 feet to the point of beginning, all of which 
contains an area of 34.02 acres, more or less. 


Parcel 4. That portion of the California Southern 
Railway Terminal Grounds, National City, California, 
County of San Diego, as shown on Map of National 
City, California, recorded by the County Recorder of 
San Diego County, October 1882, and owned by the Atchi- 
son, Topeka & Santa Fe Railway Co., described as fol- 
lows: Beginning at a point in the Mean High Tide Line, 
said point being distant S 10° 04’ 15” W 282.46 feet 
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from point No. 40 in [7] said mean high tide line, thence 
S 10° 04’ 15” W along said mean high tide line 307.42 
feet to point No. 41 in said mean high tide line, thence 
S 12° 24 15” W along said mean high tide line 453.80 
feet to point No. 42 in said mean high tide line, thence 
S 18° 39’ 00” W along said mean high tide line 220.14 
feet to point No. 43 in said mean high tide line, thence 
S 9° 35’ 58” W 164.00 feet to a point in said mean high 
tide line, thence S 75° 41’ 00” E 52.00 feet, more or less, 
to a point in the northerly line of Bay Avenue, thence ‘eI 
47° 17’ 32” E 124.00 feet to a point in the easterly line 
of Bay Avenue, thence N 1° 43’ 28” E 520.00 feet to a 
point, thence N 6° 25’ 00” E 241.19 feet to a point, thence 
N 10° 04’ 15” E 500.00 feet to a point in the center line 
of 14th Street, thence S 71° 46’ 30” W along said center 
line of said 14th Street 11.36 feet to the point of beginning, 
all of which contains an area of 1.36 acres, more or less. 


Parcel 5. That portion of the tidelands of the City of 
National City California, leased by the Atchison, Topeka 
& Santa Fe Railway Co. from the City of National City, 
under lease dated March 21, 1921, described as follows: 
Beginning at a point in the Mean High Tide Line of 
San Diego Bay (as established by George D-Heme- 
court, but not adopted by the Board of State Harbor 
Commissioners), said point being distant S 9° 35° 58” W 
28.50 feet from point No. 43 in said mean high tide line, 
thence S 72° 11’ 58” W 194.91 feet to a point, thence 
S. 88° 45’ 32” W 156.35 feet to a point, thence N 83° 
47’ 22” W 495.00 feet to a point, thence S 6° 12’ 32” 
W 38.00 feet to a point, thence S 83° 47’ 28” E 675.00 
feet to a point, thence S 73° 27’ 46” E 145.73 feet, more 
or less, to a point in said mean high tide line, thence along 
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said mean high tide line N 9° 35’ 58” E 164.00 feet to 
the point of beginning, an area of 1.03 acres, more or 
less. 


Parcel 6. That portion of the California Southern 
Railway Terminal Grounds as shown on map of National 
City, California, recorded October, 1882, and condemned 
for Bay Avenue by the City of National City, Septem- 
ber 26, 1902, [8] described as follows: Beginning at a 
point in the easerly line of Bay Avenue, said point being 
distant N 0° 16’ 32” W 234.62 feet from the southeast- 
erly corner of 19th Street and Bay Avenue, thence N 0° 
16’ 32” W along said southeasterly line of Bay Avenue 
111.59 feet to a point, thence N 1° 43’ 28” E along said 
southeasterly line of Bay Avenue 227.00 feet to a point, 
thence N 47° 17’ 32” W 124.00 feet along the northerly 
line of said Bay Avenue to a point, thence N 75° 41’ 0” 
W 52.00 feet, more or less, to a point in the Mean High 
Tide Line of San Diego Bay (as established by George 
d-Hemecourt, but not adopted by the Board of State Har- 
bor Commissioners), said point being distant S 9° 35’ 
58” W 192.50 feet from point No. 43 in said mean high 
tide line, thence S 9° 35’ 58” W along said mean high 
tide line 83.19 feet to point No. 44 in said mean high 
tide line, thence S 4° 50’ 02” E along said mean high 
tide line 303.57 feet to point No. 45 in said mean high 
tide line, thence S 0° 27’ 32” E along said mean high tide 
line 71.26 feet to a point, thence N 83° 24’ 28” E 116.69 
feet to the point of beginning, an area of 1.23 acres, 
more or less. 


Parcel 7. That portion of the tidelands of the City 
of National City, California, leased by the San Francisco 
Bridge Co. from the City of National City, under lease 
dated January 1, 1941, described as follows: Beginning 
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at a point in the U. S. Bulkhead Line of San Diego Bay, 
said point being distant S 6° 35’ 32” E. 1037.23 feet 
from bulkhead point No. 302, thence N 63° 03’ 59” E 
218.64 feet to a point, thence S 6° 35’ 32” E 719.89 
feet to a point, thence S 63° 03’ 59” W 933.17 feet to a 
point, thence N 6° 35’ 32” W 186.64 feet to a point, 
thence N 63° 03’ 59” E 714.54 feet to a point, thence 
N 6° 35’ 32” W 533.25 feet to the point of beginning, 
an area of 6.26 acres, more or less. 


Parcel 8. That portion of the tidelands of the City of 
National City, California, leased by Leonard McLauchlin 
from the City of National City, under lease dated De- 
cember 2, 1941, described as follows: Beginning at a 
point in the U. S. Bulkhead Line of San Diego Bay, said 
point being dis- [9] tant S 6° 35’ 32” E 1570.48 feet 
from bulkhead point No. 302, thence S 63° 03’ 59” W 
714.54 feet to the true point of beginning of this de- 
scription, thence continuing S 63° 03’ 59” W 63.99 feet 
to a point, thence S 6° 35’ 32” E 186.64 feet to a point, 
thence N 63° 03’ 59” E 63.99 feet to a point, thence N 
6° 35’ 32” W 186.84 feet to the true point of beginning, 
an area of 0.26 acres, more or less. 


Parcel 9. That portion of Block 271, National City, 
California, County of San Diego, as shown on the Map 
of National City, California, recorded by the County Re- 
corder of San Diego County, October 1882, leased by 
the Tavares Construction Co., Inc., from Carl A. John- 
son and Pearl Johnson under lease dated June 5, 1942, 
described as follows: Beginning at the intersection of 
the center line of 14th Street (80 feet wide) (vacated) 
and the westerly line of Cleveland Avenue (100 feet 
wide) ; thence along said center line of 14th Street (va- 
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cated) S 71° 46’ 30” W 250.00 feet more or less, to 
the intersection of the easterly line of Harrison Avenue 
(40 feet wide), thence along said easterly line S 18° 13’ 
30” E 165.00 feet to a point, thence N 71° 46’ 30” E 
135.00 feet to a point, thence S 18° 13’ 30” E 125.00 feet 
more or less to the northerly line of 15th Street (80 feet 
wide), thence along said northerly line N 71° 46’ 30” 
E 25.00 feet to a point, thence N 18° 13’ 30” W 125.00 
feet to a point, thence N 71° 46’ 30” E 90.00 feet more 
or less to the westerly line of Cleveland Avenue, thence 
along said westerly line N 18° 13’ 30” W 165.00 feet 
to the point of beginning, an area of 1.02 acres, more 
or less. 


Parcel 10. That portion of Block 270, National City, 
California, County of San Diego, as shown on the Map 
of National City, California, recorded by the County 
Recorder of San Diego County, October 1882, owned by 
the Atchison, Topeka & Santa Fe Improvement Co., and 
leased to the Tavares Construction Co., Inc., under lease 
dated August 4, 1942, described as follows: Beginning 
at the southwesterly corner of 13th Street (80 feet [10] 
wide) and Cleveland Avenue (100 feet wide), thence S 
71° 46’ 30” W 142.59 feet along the southerly line of 
said 13th Street to a point, said point being distant S 
71° 46’ 30” W 7.59 feet from the westerly line of a 
vacated alley (20 feet wide), thence S 3° 27’ 457% EF 
258.74 feet more or less to a point in the northerly line 
of 14th Street (80 feet wide) (vacated), thence S 18° 
13’ 30” E 40.00 feet to the center line of said vacated 
14th Street, thence along said center line N 71° 46’ 30” 
E 208.52 feet more or less to the westerly line of said 
Cleveland Avenue, thence along said westerly line of 


us. United States of America 13 


Cleveland Avenue N 18° 13’ 30” W 290.20 feet to the 
point of beginning, an area of 1.20 acres, more or less. 


Parcel 11. That portion of Block 270, National City, 
California, County of San Diego, as shown on the Map 
of National City, California, recorded by the County 
Recorder of San Diego County, October 1882, leased 
from the San Diego and Arizona Eastern Railway, Inc., 
by the Tavares Construction Co., Inc., under lease dated 
September 16, 1942, described as follows: Beginning at 
a point in the southerly line of 13th Street (80 feet wide), 
said point being distant S 71° 46’ 30” W 7.59 feet from 
the westerly line of a vacated alley (20 feet wide), thence 
S 3° 27 45” E 258.74 feet, more or less, to a point in 
the northerly line of 14th Street (80 feet wide) (vacated), 
said point being distant S 71° 46’ 30” W 73.52 feet from 
the westerly line of said vacated alley (20 feet wide), 
thence S 18° 13’ 30” E 40.00 feet to the center line of 
14th Street (80 feet wide) (vacated), thence S 71° 46’ 
30” W along said center line 41.48 feet to a point, thence 
N 18° 13’ 30” W 40.00 feet to a point in the northerly 
line of said 14th Street (vacated), thence N 71° 46’ 30” 
W 0.08 feet along the northerly line of 14th Street, 
thence N 3° 27’ 45” W 150.43 feet to a point, thence N 
5° 52’ 50” E 114.73 feet to a point in the southerly line 
of 13th Street (80 feet wide), thence along said south- 
erly line of 13th Street N 71° 46’ 30” [11] E 22.14 
feet to the point of beginning, an area of 0.05 acres, 
more or less. [12] 


VIII. 
That the estate or interest in said lands hereinbefore 
described which plaintiff intends and seeks to take, ac- 
quire, condemn, hold, and own by this proceeding is the 
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fee simple title thereto, with the right of immediate 
possession thereof for the purpose of occupying, using 
and improving the same pursuant to the authority of the 
Second War Powers Act. 


re 
That under the provisions of the Second War Powers 
Act approved March 27, 1942 (Public Law 507, 77th 
Congress), it is provided in part as follows: 

“Upon or after the filing of the Condemnation 
Petition immediate possession may be taken and the 
property may be occupied, used, and improved for the 
purposes of the Act, notwithstanding any other law”; 


That plaintiff, United States of America, is now in a 
state of war, and immediate possession of the real prop- 
erty hereinbefore described is necessary. 


cx 


That the apparent and presumptive owners of the lands 
hereinbefore described are the defendants Tavares Con- 
struction Company, Inc., a corporation; The Atchison, 
Topeka and Santa Fe Railway Company, a corporation; 
San Francisco Bridge Company, a corporation; Leonard 
McLauchlin, Individually, and doing business under the 
name and style of McLauchlin Water Taxi Company; 
Carl A. Johnson; Pearl Johnson; Santa Fe Land Im- 
provement Company, a corporation; San Diego and Ari- 
zona Eastern Railway Company, a corporation; Defense 
Plant Corporation, an Agency of the United States of 
America; that the defendants, City of National City, a 
municipal corporation; County of San Diego, a body 
politic and corporate; State of California, a corporation 
sovereign; Doe One to Doe Five Hundred, inclusive, One 
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Doe Corporation, a corporation, to Twenty-five Doe Cor- 
poration, a corporation, inclusive; [13] A Doe to Z Doe, 
inclusive, each as the Administrator of the Estate or 
Executor of the Will of One Doe, Deceased, to Twenty- 
six Doe, Deceased, inclusive, respectively, Doe One Com- 
pany, a copartnership, to Doe Twenty-five Company, a 
copartnership, inclusive, each claims some right, title, in- 
terest, or lien in, to, or upon the said real property here- 
inbefore described, or some part thereof, the exact nature 


of which such claim or claims is unknown to plaintiff. 


oor 


That the defendant, City of National City, is a munici- 
pal corporation organized and existing under and by 
virtue of the laws of the State of California; that the 
defendant, County of San Diego, is a body politic and 
corporate, organized and existing under and by virtue 
of the laws of the State of California; that the defend- 
ant, State of California, is a corporation sovereign and 
one of the states composing the United States of America; 


That the defendants, Tavares Construction Company, 
Inc., San Francisco Bridge Company, and Santa Fe Land 
Improvement Company, are, and each of said defendants 
is, a corporation organized and existing under and by 
virtue of the laws of the State of California; 

That the defendant, The Atchison, Topeka and Santa 
Fe Railway Company, is a corporation organized and 
existing under and by virtue of the laws of the State 
of Kansas; 


That the defendant, San Diego and Arizona Eastern 
Railway Company, is a corporation organized and exist- 
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ing under and by virtue of the laws of the State of 
Nevada; 


That the defendant, Leonard McLauchlin, is an indi- 
vidual doing business under the fictitious firm name and 
style of McLauchlin Water Taxi Company; 


That the defendant, Defense Plant Corporation, is a 
corporation organized and existing under and by virtue 
of the laws of the United States, and is an instrumental- 
ity or agency of the United States of America. [14] 


Wherefore, plaintiff prays judgment: 


1. That the Court ascertain and assess the value of 
the lands herein sought to be taken and condemned, and 
each and every separate estate or interest therein; 


2. Adjudging that the public use for which plaintiff 
takes and condemns said lands is a necessary public use 
of the plaintiff and that the use to which said lands are 
being applied is a use authorized by law and that all of 
said lands are necessary thereto; 


3. Vesting in the United States of America the fee 
simple title to the lands hereinbefore described, to he 
utilized for construction of facilities by the United States 
for the construction and repair of ships and the opera- 
tion of such facilities for war purposes, and for such 
other uses as may be authorized by Congress or by 
Executive Order, and that the said lands shall be deemed 
to be condemned and taken for the use of the United 
States of America for the uses and purposes hereinbefore 
set forth; and 


Further adjudging that the right to just compensation 
for the taking of said lands hereinbefore described be 
vested in the persons entitled thereto as their respective 


BS 
ay 
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interests may appear and be established and adjudged 
herein; 


4. That all liens or encumbrances of record against 


the property herein sought to be taken and condemned be 
satisfied out of the award to be made in this proceeding; 


5. That an order be made for the delivery of im- 
mediate possession of said lands to the United States of 
America pursuant to the provisions of the Acts of Con- 
gress hereinbefore set forth, and that an order be made 
for the notice to be given of such order for posses- 
sion; [15] 

6. For such other and further relief as the Court 
deems meet and proper in the premises and as the nature 


of the case may require. 
Dated: This 10th day of November, 1942. 
LEO V. SILVERSTEIN 
United States Attorney 
C. H. SCHARNIKOW 
Special Attorney 
Lands Division 
Department of Justice 
By C. H. Scharnikow 
Attorneys for Plaintiff 


[Endorsed]: Filed Nov. 10, 1942. Edmund L. Smith, 
Clerk. [16] 
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APFIDAVIT IN SUPPORT OF ORDER FORSE@ = 
SESSION UNDER SECOND WAR POVWES 
ACT 


State of California 
County of San Diego—ss. 


Neil J. Allinger, being first duly sworn, deposes and 
says: 

That he is the Resident Plant Engineer of the United 
States Maritime Commission, in charge of construction 
of facilities for shipbuilding purposes, upon the lands in- 
volved in the within action, and makes this affidavit in 
such capacity ; 


That affant has personally viewed and examined, and 
is familiar with, the lands described in plaintiff’s Com- 
plaint and described therein as Parcels 1 to 11 inclusive; 


That the lands described as Parcels 1 and 2 are leased 
by the City of National City to the Tavares Construc- 
tion Company, Inc., and are occupied by the said Tavares 
Construction Company, Inc. for shipbuilding purposes; 
that Parcels 9, 10, and 11 are leased by Carl A. Johnson 
and [17] Pearl Johnson, by the Santa Fe Land Improve- 
ment Company, and by the San Diego and Arizona East- 
ern Railway Company, respectively, to Tavares Construc- 
tion Company, Inc., and are occupied and used by the 
said Tavares Construction Company, Inc. for shipbuild- 
ing purposes; 

That the title to the real property designated as Parcel 
3 is vested in the City of National City, and Parcel 6 
consists of a portion of a vacated street formerly known 
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as Bay Avenue; that the said Parcel 3 is being used and 
occupied by Tavares Construction Company, Inc., and 
Parcel 6 is used and occupied by the said Tavares Con- 
struction Company, Inc., and the defendant The Atchi- 
son, Topeka, and Santa Fe Railway Company; that there 
are no improvements located upon the said Parcel 3 and 
6 or either of them. 


That the property designated as Parcel 7 is leased 
from the City of National City to the defendant San 
Francisco Bridge Company, and is being used and oc- 
cupied by the Tavares Construction Company, Inc., with 
the permission of said San Francisco Bridge Company, 
and is also being used to some extent by the said San 
Francisco Bridge Company for the purpose of storage 
of materials thereon, said parcel being improved only 
with a shack and pier; that Parcel 8 is leased by the 
City of National City to the defendant Leonard Mc- 
Lauchlin, doing business as McLauchlin Water Taxi 
Company, but the said Parcel 8 is unimproved and is 
unoccupied by the said Leonard McLauchlin or by any 
person other than Tavares Construction Company, Inc.; 


That Parcel 4 is owned and occupied by the defendant, 
The Atchison, Topeka and Santa Fe Railway Company, 
and Parcel 5 is leased by the said The Atchison, Topeka 
and Santa Fe Railway Company from the City of Na- 
tional City, and is occupied by said defendant railway 
company; that there are located upon said Parcels 4 and 
5 railroad tracks used by the said railway company in 
connection with a certain Wye, or turn-around track; that 
there are no dwellings or other structures upon any of 
the said real property except the said railroad tracks 
upon Parcels 4 and 5, a shack on Parcel 9, [18] and 
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the shack and pier upon Parcel 7, which is used as a tool 
shed by a storage yard attendant; 


That the possession of the said real property which is 
herein prayed is requested for the use of Tavares Con- 
struction Company, Inc. in furtherance of shipbuilding 
construction and activities of said Tavares Construction 
Company, Inc. and the United States Maritime Commis- 
sion; that immediate possession of the real property desig- 
wated as Parcels 1, 2, 3, 6, 7,8, 9, 10, and 11, which Said 
parcels are occupied by the said Tavares Construction 
Company, Inc., either by lease from the City of National 
City or other persons, or by the permission and consent 
of the owners or lessees thereof, is necessary and impera- 
tive; that the use to be made by plaintiff and the said 
Tavares Construction Company, Inc. of Parcels 4 and 5 
will require the removal and relocation of the railroad 
tracks hereinbefore referred to, and plaintiff prays for 
an order of this Court for the possession of the said 
Parcels 4 and 5 upon the expiration of thirty (30) days 
from the making of an order by this Court for the pos- 
session thereof. 

NEIL J. ALLINGEE 


Subscribed and sworn to before me this 10th day of 
November, 1942. 
(Seal) WM. J. ADAMS 


Notary Public in and for the County of San Diego, 
State of California 
My Commission Expires Feb. 21, 1944. 


[Endorsed]: Filed Nov. 10, 1942. Edmund L. Smith, 
Glesk, [19] 
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SEDER HOR POSSESSION UNDER SECOND 
WAR POWERS ACT 


Upon reading and filing the Complaint in Condemna- 
tion in the within action and the Affidavit of Neil J. 
Allinger, and upon application of Leo V. Silverstein, 
United States Attorney for the Southern District of 
California, and C. H. Scharnikow and Wm. J. Adams, 
Special Attorneys, Lands Division, Department of Jus- 
tice, attorneys for plaintiff, for an order for possession 
of the property described in said Complaint, pursuant 
to the Second War Powers Act of 1942 approved March 
27, 1942 (Public Law 507, 77th Congress), and good 


cause appearing therefor, 


It is Hereby Ordered, Adjudged, and Decreed that 
plaintiff, United States of America, be and it hereby is 
granted immediate possession of all of the lands described 
in plaintiff’s Complaint herein as Parcels 1, 2, 3, 6, 7, 8, 
9, 10, and 11, with the right to occupy, use, and improve 
the same pursuant to the authority of the Second War 
Powers Act; and it is further ordered that plaintiff be, 
and it hereby is, granted [20] the possession of the real 
property described in said Complaint as Parcels 4 and 
5 upon the expiration of thirty (30) days from the date 
of this Order, with the right at said time to use, occupy, 


and improve the said Parcels 4 and 5. 


It Is Further Ordered that notice of the making and 
filing of this Order be given to the defendants, City of 
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National City, Carl A. Johnson and Pearl Johnson, Santa 
Fe Land Improvement Company, San Diego and Arizona 
Eastern Railway Company, San Francisco Bridge Com- 
pany, Leonard McLauchlin, and The Atchison, Topeka, 
and Santa Fe Railway Company, either by personal 
service of the same upon the said defendants, or by mail- 
ing, addressed to said defendants at their post office, busi- 
ness, or residence addresses. 

The real property herein referred to is more par- 
ticularly described upon the sheets herein annexed marked 
“Exhibit A’ and made a part hereof, to which reference 
is hereby made. 

Dated: This 10th day of November, 1942, at 4:30 
orclock P. VE 


JEREMIAH NETERER 
United States District Judge 


Presented by: 


LEO V. SILVERSTEIN 
United States Attorney 


C. H. SCHARNIKOW 
WM. J. ADAMS 


Special Attorneys 
Lands Division, Department of Justice 


By C. H. Scharnikow 
Attorneys for Plaintiff [21] 
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Those Certain Parcels of Land in the City of National 
City, County of San Diego, State of California, More 
Particularly Described as Follows: 


Parcel 1. [Description not printed as it is same as set 
forth in Complaint on page 6.] 


Parcel 2. |Description not printed as it 1s same as set 
forth in Complaint on page 7.] 


Parcel 3. [Description not printed as it is same as set 
forth in Complaint on page 7.] [22] 


Parcel 4. [Description not printed as it is same as set 
forth in Complaint on page 8.] [23] 


Parcel 5. [Description not printed as it is same as set 
forth in Complaint on page 9.] 


t is same as set 


he 


Parcel 6. |Description not printed as 
forth in Complaint on page 10.] [24] 


t is same as set 


bmi io 


Parcel 7. [Description not printed as 
forth in Complaint on page 10.] 

Parcel 8. [Description not printed as it is same as set 
forth in Complaint on page 11.] [25] 

Parcel 9. [Description not printed as it is same as set 
forth in Complaint on page 11.] 

Parcel 10. [Description not printed as it is same as 
set forth in Complaint at page 12.] [26] 

Parcel 11. [Description not printed as it is same as 
set forth in Complaint on page 13.] [27] 


[Endorsed]: Filed Nov. 10, 1942. Edmund L. Smith, 
Glerk, [23] 
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AMENDMENT TO COMPLAINT IN 
CONDEMNATION 


Comes now the plaintiff, United States of America, by 
Eugene D. Williams, Special Assistant to the Attorney 
General, and Wm. J. Adams, Special Attorney, Lands Di- 
vision, Department of Justice, and as and for an amend- 
ment to VII of plaintiff’s Complaint in Condemnation 
herein, alleges: 


I. 

That since the filing of plaintiff’s Complaint in Con- 
demnation herein, E. S. Land, Chairman of the United 
States Maritime Commission of the United States of 
America, referred to in said Complaint as the “Request- 
ing Officer’, has requested that said Complaint be 
amended for the purpose of acquiring an additional 30.92 
acres of land adjacent to and contiguous with the lands 
described in said Complaint. 


The said additional parcel of land is described as fol- 
lows: 


PARCEL A” 


That portion of the tidelands lying between the 
U. S. Bulkhead Line and Pierhead Line of San 
Diego Bay, [31] National City, County of San 
Diego, California, described as follows: 


Beginning at a point in the U. S. Bulkhead Line 
of San Diego Bay, said point being distant S 6° 35’ 
32” E 409.09 feet from bulkhead point #302; thence 
S 6° 35’ 32” E along said bulkhead line 1161.39 feet 
to a point; thence S 63° 03’ 59” W 1066.51 feet to 
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a point in the U. S. Pierhead Line; thence N 6° 35’ 
32” W along said pierhead line 1532.13 feet; thence 
N 83° 24’ 28” E 1000.00 feet to the point of begin- 
ning, containing an area of 30.92 acres, more or less. 


II. 

That the estate or interest in the land hereinbefore de- 
scribed which plaintiff by this action intends to take, 
acquire, condemn, hold and own is the fee simple title 
thereto. 


WOE 


That the additional taking provided herein is brought 
by the plaintiff under the authority of and pursuant to 
the provisions of the Act of Congress approved August 
Wass) (25 Stat. 35/7, Vitle 40, U. S. C. Section 257); 
the Act of Congress approved March 27, 1942 (Public 
Law 507, 77th Congress); the Act of Congress known 
and described as Public Law 247, 77th Congress, ap- 
proved August 25, 1941; the Act of Congress approved 
March 5, 1942 (Public Law 474, 77th Congress); the 
Merchant Marine Act of 1936, as amended, and any Acts 
supplementary thereto and amendatory thereof; that the 
purpose for which the lands hereinbefore described is 
taken is for the construction and repair of ships for war 
purposes. 


IV. 

That this Amendment to Complaint in Condemnation 
is filed under the provisions of the Second War Powers 
Act of 1942, approved March 27, [32] 1942 (Public Law 
507, 77th Congress) which provides in part as follows: 

“Upon or after the filing of the condemnation 
petition, immediate possession may be taken and the 
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property may be occupied, used, and improved for the 
purposes of the Act, notwithstanding any other law”; 


that a state of war exists, and immediate possession of 
said land is necessary. 


Ve 
That the apparent and presumptive owners of the land 
hereinbefore described are the City of National City, a 
municipal corporation, and the State of California, a cor- 
poration sovereign. 


VI. 

That the defendant City of National City is a municipal 
corporation organized and existing under and by virtue 
of the laws of the State of California; 

That the defendant State of California is a corporation 
sovereign. 

Wherefore, plaintiff prays that the fee simple title to 
the lands hereinbefore described be declared to be vested 
in the United States of America, and for the relief prayed 
for in plaintiff’s Complaint herein. 


Dated: This 22d day of September, 1944. 


EUGENE D. WILLIAMS 
Special Assistant to the Attorney General 


WM. J. ADAMS 
Special Attorney Lands Division 
Department of Justice 


By Wm. J. Adams 
Attorneys for Plaintiff 


[Endorsed]: Filed Sep. 23, 1944. Edmund L. Smith, 
Glerk.a| 33) | 
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ORDER FOR IMMEDIATE POSSESSION 


Upon reading and filing the Amendment to Complaint 
in Condemnation in the within action, and the Affidavit 
of Wm. J. Adams, and upon application of Eugene D. 
Williams, Special Assistant to the Attorney General, and 
Wm. J. Adams, Special Attorney, Lands Division, De- 
partment of Justice, attorneys for plaintiff, for an order 
for the immediate possession of the property described in 
said Amendment to Complaint, pursuant to the Second 
War Powers Act approved March 27, 1942 (Public Law 
507, 77th Congress), and good cause appearing therefor, 


It Is Hereby Ordered, Adjudged and Decreed that 
plaintiff, United States of America, have immediate pos- 
session of all of the land particularly described in plain- 
tiff’s Amendment to Complaint [34] herein, designated 
as Parcel “A’’, and of the whole thereof. 


Dated: This 23rd day of September, 1944, at 9:58 

o’clock, A. M. 
PAUL J. McCORMICK 
United States District Judge 

Presented by: 
EUGENE D. WILLIAMS 

Special Assistant to the Attorney General 
WM. J. ADAMS 

Special Attorney, Lands Division 

Department of Justice 
By Wm. J. Adams 

Attorneys for Plaintiff 


[Endorsed]: Filed Sep. 23, 1944. Edmund L. Smith, 
Clerk. [35] 
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[Title of District Court and Cause] 


DECLARATION OF TAKING NO. 1 


To the Honorable 
The United States District Court: 


Whereas the land and improvements which constitute 
the subject matter of this Declaration and included in the 
above-entitled proceedings has heretofore been made avail- 
able for public use by the United States of America by 


virtue of an order of this Honorable Court; and 


Whereas the United States Maritime Commission has 
made a determination as to the estimated just compensa- 
tion for the property hereinafter described and is there- 
fore prepared to have title thereto vest absolutely and in 
fee simple in the United States of America upon the filing 


of this Declaration in said proceedings. 


Now, Therefore, the United States of America and 
the United States Maritime Commission acting by and 
through E. S. Land, Chairman of the United States 
Maritime Commission under and by virtue of the provi- 
sions of Title I] of the Second War Powers Act, 1942; 
Public Law No. 247, 77th Congress approved August 25, 
1941; the Act of Congress known and described as Public 
Law No. 474, 77th Congress, approved March 5, 1942; 
the Merchant Marine Act, 1936, as amended, and the Act 
of Congress approved February 26, 1931 (46 Stat. 1421) 
do hereby make and cause to be filed this Declaration [36] 


of taking pursuant to said Acts of Congress and by vir- 


us. United States of America a 


tue and authority thereto do declare that the land de- 
scribed in Schedule “A”, attached hereto and made a part 
hereof, and which is a part of the same land described in 
the petition filed in this proceedings, and the fee simple 
title thereto are hereby taken under the authority of said 
Acts of Congress, and that the public use for which said 
land is taken is for the construction of facilities to be 
used in the construction and repair of ships and the opera- 
tion of such facilities, and the estate hereby taken in said 
land for the public use aforesaid is in fee simple absolute, 
excepting, however, all of the right, title and interest of 
the United States of America in and to said real estate, 
including the ownership of all improvements, fixtures and 
personalty located thereon or in any way appertaining 
thereto which have heretofore vested in the United States 
under and by virtue of the terms of any and all leases 
entered into by Tavares Construction Company, Inc., its 
successors or assigns, as lessee, to any and all of the 
land described in said Schedule “A”, and under and by 
virtue of the terms of any and all contracts between the 
United States of America and the Tavares Construction 
Company, Inc., its successors or assigns, for the construc- 
tion of facilities to be used in the construction and re- 


pair of ships and the operation of such facilities. 


The United States Maritime Commission hereby states 
that the sum of money estimated by it as just compen- 
sation for the land and improvements thereon hereby 
taken is $116,540.00. Said estimated just compensation 
is allocated as set forth in Schedule “B”, attached hereto 
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and hereby made a part hereof. The United States 
Maritime Commission hereby deposits in the registry of 
this Honorable Court for the use of the persons entitled 
thereto, the amount of estimated compensation set forth 
in said Schedule “B’’, and is of the opinion that the ulti- 
mate award of damages for the taking of said property 
will be within the limits prescribed by Congress to be paid 
as a price therefor. 

In Witness Whereof, the petitioner, United States of 
America has caused this Declaration to be signed in the 
name of the United States [37] Maritime Commission, 
the authority empowered by law to acquire the land de- 
scribed in the petition, by its Chairman, E. S. Land, 
thereunto duly authorized on this 28th day of Sept., 1944, 
in the City of Washington, District of Columbia. 

UNITED STATES MARITIME COMMISSION 
By ©. S. and 


Chairman 


Attest: 
JOHN R. TANKARD 


Acting Assistant Secretary [38] 


vs. United States of America 


Sere DUE A” 


3l 


Those certain parcels of land in the City of National 


City, County of San Diego, State of California, more 


particularly described as follows: 


Parcel No. 2. [Description not printed as it is 


as set forth in Complaint on page 7.] 


Parcel No. 3. [Description not printed as 
as set forth in Complaint on page 7.] [39] 

Parcel No. 4. [Description not printed as 
as set forth in Complaint on page 8.] [40] 

Parcel No. 5. [Description not printed as 
as set forth in Complaint on page 9. | 

Parcel No. 6. [Description not printed as 
as set forth in Complaint on page 10.] [41] 

Parcel No. 7. [Description not printed as 
as set forth in Complaint on page 10.] 


Parcel No. 8. [Description not printed as i 


as set forth in Complaint on page 11.] [42] 


Parcel No. 9. [Description not printed as 


as set forth in Complaint on page 11.] 


Parcel No. 10. [Description not printed as i 


as set forth in Complaint on page 12.] [43] 


Parcel No. 11. [Description not printed as 
as set forth in Complaint on page 13.] [44] 
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PARCED A” 


That portion of the tidelands lying between the U. S. 
Bulkhead Line and Pierhead Line of San Diego Bay, 
National City, County of San Diego, California, described 


as follows: 


[Description not printed as it is same as set forth in 


Amendment to Complaint at page 24.] [45] 


(Photostats) 


SCHEDULE SSB” 


Estimated 
2,3, 2,0,/7, City ot Nationali@iy, $106,240. 
S8andA 
+ Atchison, Topeka & Santa 6,000. 
Fe Railway Company 
9 Carl A. Johnson & Pearl 2,100. 
Johnson 
10 Santa Fe Land Improvement 1,900. 
Company 
11 San Diego and Arizona Eastern 300. 


Railway, Inc. 


[Endorsed]: Filed Oct. 3, 1944. Edmund L. Smith, 
Clerk. [48] 
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In the District Court of the United States in and for the 
Southern District of California 
Southern Division 


No. 248-SD Civil 


UNITED STATES OF AMERICA, 
Plaintiff, 


VS. 


CERTAIN PARCELS OF LAND in the City of Na- 
tional City, County of San Diego, State of California; 
mavARES CONSTRUCTION COMPANY SiNe@y 2 
corporation; THE ATCHISON, TOPEKA AND 
SANTA FE RAILWAY COMPANY, a corporation ; 
SAN FRANCISCO BRIDGE COMPANY, a cor- 
poration; LEONARD McLAUCHLIN, Individually, 
and doing business under the name and style of Mc- 
TAUCHLIN WATER TAXI COMPANY; CARL 
A. JOHNSON; PEARL JOHNSON; SANTA FE 
LAND IMPROVEMENT COMPANY, a corpora- 
tion; SAN DIEGO AND ARIZONA EAS Pern 
RAILWAY COMPANY, a corporation; CITY OF 
NATIONAL CITY, a municipal corporation; COUN- 
TY OF SAN DIEGO, a body. politic and corporate; 
STATE OF CALIFORNIA, a corporation sovereign ; 
et al., 

Defendants. 


DECREE ON DECLARATION OF TAKING 
NO. 1 [49] 


Comes now the plaintiff, United States of America, by 
Eugene D. Williams, Special Assistant to the Attorney 
General of the United States of America, and Wm. J. 
Adams, Special Attorney, Lands Division, Department of 
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Justice, and moves the Court to enter a Decree on Dec- 
laration of Taking No. 1 filed in the above entitled action 
on October 3, 1944, and for an order ratifying, confirm- 
ing and continuing in the United States of America the 
possession of the real property herein described, granted 
to plaintiff upon the filing of plaintiff’s complaint herein, 
and upon consideration thereof and of the Complaint in 
Condemnation filed herein, said Declaration of Taking 
No. 1 and the statutes in such cases made and provided, 


the Court finds and decrees as follows: 


First: That the United States of America is entitled 
to acquire property by eminent domain for the purposes 


as set out and prayed for in said complaint; 


Second: That a complaint in condemnation was filed 
at the request of the United States Maritime Commis- 
sion, acting by and through E. S. Land, Chairman of the 
United States Maritime Commission, the authority em- 
powered by law to acquire the property described in said 
complaint, and also under the authority of the Attorney 
General of the United States; 


Third: That said complaint in condemnation and Dec- 
laration of Taking No. 1 state the authority under which, 
and the public use for which, said property was taken; 
that the United States Maritime Commission is duly au- 
thorized and empowered by law to acquire property such 
as is described in the complaint, for the public use as pro- 
vided for in the Acts of Congress hereinafter set forth, 
and that the Attorney General of the United States is 
the person authorized by law to direct the institution of 
such condemnation proceedings; 


vs. United States of America RY 


Fourth: That a proper description of the lands sought 
to be taken, sufficient for identification, is set out in said 
Declaration of Taking No. 1; 


Fifth: That a statement of each estate or interest in 
said lands taken for said public use is set out in said 
Declaration of Taking No. 1; [50] 


Sixth: That a plat or plan showing the lands taken is 
annexed to and incorporated in said Declaration of Tak- 
ing No. 1; 

Seventh: That a statement is contained in said Dec- 
laration of Taking No. 1 and set forth in Schedule ‘“B” 
annexed thereto, of a sum of money estimated by said 
Acquiring Authority to be just compensation for the tak- 
ing of said lands in the amount of One Hundred Six- 
teen Thousand, Five Hundred and Forty Dollars 
($116,540.00), and that said sum was deposited in the 
Registry of this court for the use of the persons entitled 
thereto, upon and at the time of the filing of said Dec- 
laration of Taking No. 1; 


Eighth: That there is a statement in said Declaration 
of Taking No. 1 that the estimated ultimate award of 
compensation for the taking of said lands, in the opinion 
of the United States Maritime Commission, will be with- 
in the limits prescribed by Congress to be paid as a price 
therefor. 


And the Court having fully considered said complaint 
in condemnation the Declaration of Taking No. 1 and 
the statutes in such cases made and provided, is of the 
opinion that the United States of America is entitled to 
take the property hereinafter described and to have the 
estate or interest hereinafter set forth vested in it pur- 
suant to and in accordance with the Act of Congress ap- 
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proved February 26, 1931 (46 Stat. 1421, 40 U. S. C. 
Sec. 258a), and acts supplementary thereto and amenda- 
tory thereof, and under the further authority of the 
Act of Congress approved August 25, 1941 (Public Law 
247—77th Congress), the Act of Congress approved 
March 5, 1942 (Public Law 474—77th Congress), the 
Merchant Marine Act of 1936, as amended, and the Act 
of Congress approved March 27, 1942 (Public Law 507— 
77th Congress). 


It Is Therefore Ordered, Adjudged and Decreed that 
the fee simple title to the lands hereinafter described, ex- 
cepting, however, all of the right, title, and interest of 
the United States of America in and to said real estate, 
including the ownership of all improvements, fixtures and 
personalty located thereon or in any way appertaining 
thereto which have heretofore vested in the United States 
of America under and by virtue of the terms of any and 
all leases entered into by Tavares Construction Company, 
Inc., a corporation, its successors [51] or assigns, for 
the construction of facilities to be used in the construc- 
tion and repair of ships and the operation of such facili- 
ties, be and hereby is vested in the United States of 
America, and said lands are deemed to be condemned and 
taken, and are condemned and taken for the use of the 
United States of America, and the right to just com- 
pensation for the same is vested in the persons entitled 
thereto when said compensation shall be ascertained and 
awarded in this proceeding, and established by judgment 
thereunder, pursuant to law. 


The lands so condemned and taken are particularly de- 
scribed upon the sheets hereto annexed marked Schedule 
“A” and by this reference made a part hereof, 
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It appearing that the plaintiff is in possession and oc- 
cupancy of the lands herein condemned by virtue of said 
complaint in condemnation and amendment thereto, and 
the orders of this court dated November 10, 1942 and 
September 23, 1944, respectively, and on file herein, 


It Is Further Ordered, Adjudged, and Decreed that the 
possession heretofore granted to plaintiff of the said 
real property, and the whole thereof, heretofore granted 
by said orders, be and the same is hereby ratified, con- 
firmed, and continued. 


Nothing herein is to be considered as a determination 
by the Court that the estimate of the United States 
Maritime Commission, or the amount deposited, is or is 
not just compensation for the taking by the plaintiff of 
the herein described property. 

This cause is held open for such other and further or- 
ders, judgments, and decrees as may be necessary in the 
premises. 

Dated: This 3rd day of October, 1944, at 3 o’clock 
Pe. 

PAUL J- McCORDMGE 
United States District Judge 


Presented by: 
EUGENE D. WILLIAMS 
Special Assistant to the Attorney General 


WM. J. ADAMS 
Special Attorney, Lands Division 
Department of Justice 


By Eugene D. Williams 
Attorneys for Plaintiff [52] 
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SCHEDULE A” 


Those certain parcels of land in the City of National 
City, County of San Diego, State of California, more 


particularly described as follows: 


Parcel No. 2. [Description not printed as it is same 


as set forth in Complaint on page 7. ] 


Parcel No. 3. [Description not printed as it is same 


as set forth in Complaint on page 7.] [53] 


Parcel No. 4. [Description not printed as it is same 


as set forth in Complaint on page 8.] [54] 


Parcel No. 5. [Description not printed as it is same 


as set forth in Complaint on page 9.] 


Parcel No. 6. [Description not printed as it is same 


as set forth in Complaint on page 10.] [55] 


Parcel No. 7. [Description not printed as it is same 


as set forth in Complaint on page 10.] 


Parcel No. 8. [Description not printed as it is same 


as set forth in Complaint on page 11.] [56] 


Parcel No. 9. [Description not printed as it is same 


as set forth in Complaint on page 11.] 


Parcel No. 10. [Description not printed as it is same 


as set forth in Complaint on page 12.] [57] 


Parcel No. 11. [Description not printed as i 


— 
(ae 
ome 
iS2) 


same 
as set forth in Complaint on page 13.] [58] 
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PARCEL “A@ 

That portion of the tidelands lying between the U. S. 
Bulkhead Line and Pierhead Line of San Diego Bay, 
National City, County of San Diego, California, described 
as follows: 


[Description not printed as it is same as set forth in 


Amendment to Complaint on page 24.] 


Judgment entered Oct. 3, 1944. Docketed Oct. 3, 1944. 
C. O. Book 9, page 454. Edmund L. Smith, Clerk; by 
J. M. Horn, Deputy. 


[Endorsed]: Filed Oct. 3, 1944. Edmund L. Smith, 
Clerk. [59] 


[Title of District Court and Cause] 


DEMAND FOR TRIAL BY JURY 


Comes now Defendant San Francisco Bridge Company, 
a corporation, and hereby demands a jury trial of the 
above entitled cause. 


H. G. SLOANE 
Attorney for Defendant San Francisco 
Bridge Company 
[Endorsed]: Filed Nov. 30, 1944. Edmund L. Smith, 
Clerk. [60] 
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[Title of District Court and Cause] 
AMENDED DECLARATION OF TAKING 


To-the Honorable 
The United States District Court: 


Whereas heretofore a Declaration of Taking was filed 
in the above-entitled proceedings with respect to a portion 


of the hereinafter described land; and 


Whereas it is desired to amend said Declaration for the 
purpose of taking title to the whole of the property in- 
volved in the above-entitled proceedings; and 


Whereas the United States Maritime Commission has 
made a determination as to the estimated just compensa- 
tion for the property hereinafter described and is there- 
fore prepared to have title thereto vest absolutely and in 
fee simple in the United States of America upon the filing 


of this amended Declaration in said proceedings. 


Now, Therefore, the United States of America and 
the United States Maritime Commission acting by and 
through E. S. Land, Chairman of the [61] United States 
Maritime Commission under and by virtue of the provi- 
sions of Title II of the Second War Powers Act, 1942; 
Public Law No. 247, 77th Congress approved August 25, 
1941; the Act of Congress known and described as Pub- 
lic Law No. 474, 77th Congress, approved March 5, 1942; 
the Merchant Marine Act, 1936, as amended, and the 
Act of Congress approved February 26, 1931 (46 Stat. 
1421) do hereby make and cause to be filed this Declara- 
tion of Taking pursuant to said Acts of Congress and 
by virtue and authority thereof do declare that the land 
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described in Schedule ‘‘A’’, attached hereto and made a 
part hereof, and which is the same land described in the 
amended petition filed in this proceedings, and the fee 
simple title thereto are hereby taken under the authority 
of said Acts of Congress, and that the public use for 
which said land is taken is for the construction of facili- 
ties to be used in the construction and repair of ships and 
the operation of such facilities, and the estate hereby taken 
in said land for the public use aforesaid is in fee simple 
absolute, excepting, however, all of the right, title and 
interest of the United States of America, or its agent, 
Defense Plant Corporation, in and to said real estate, 
including all improvements and fixtures located thereon or 
in any way appertaining thereto, which have heretofore 
vested in the United States or its agent, Defense Plant 
Corporation by virtue of the following instruments; 
agreement dated December 27, 1941, between the Defense 
Plant Corporation and the Tavares Construction Com- 
pany, Inc. (Exhibit 1); agreement dated November 27, 
1941, between the United States Maritime Commission 
and the Tavares Construction Company, Inc. (Exhibit 
2); lease agreement dated January 1, 1942, between the 
City of National City and the Tavares Construction Com- 
pany, Inc. and assignment thereof to the Defense Plant 
Corporation, dated January 30, 1942, (Exhibit 3); agree- 
ment dated October 26, 1943, between the United States 
Maritime Commission and the Tavares Construction Com- 
pany, Inc. (Exhibit 4); agreement dated June 30, 1942, 
between the United States Maritime Commission and the 
Tavares Construction Company, Inc. (Exhibit 5); agree- 
ment dated November 30, 1943, between the United States 
Maritime Commission and the Tavares Construction 
Company, Inc. (Exhibit 6), copies of, which are attached 
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hereto as exhibits [62] and incorporated by reference 


herein. 


The United States Maritime Commission hereby states 
that the sum of money estimated by it as just compensa- 
tion for the land and improvements thereon hereby taken 
is $171,650. Said estimated just compensation is allocated 
as set forth in Schedule “B”, attached hereto and hereby 
made a part hereof. The United States Maritime Com- 
mission hereby deposits in the registry of this Honorable 
Court for the use of the persons entitled thereto, the 
amount of estimated compensation set forth in said 
Schedule “B”, and is of the opinion that the ultimate 
award of damages for the taking of said property will 
be within the limits prescribed by Congress to be paid 


as a price therefor. 


In Witness Whereof, the petitioner, United States of 
America has caused this Declaration to be signed in the 
name of the United States Maritime Commission, the au- 
thority empowered by law to acquire the land described in 
the petition, by its Chairman, E. S. Land, thereunto duly 
authorized on this 14th day of December, 1944, in the 
City of Washington, District of Columbia. 


UNITED STATES MARITIME COMMISSION 
By BE. Saad 


Chairman 


Attest: 
[ Illegible ] 
Assistant Secretary [63] 
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SGHEDURES 7 


Those Certain Parcels of Land in the City of Na- 
tional City, County of San Diego, State of California, 
More Particularly Described as Follows: 

Parcel 1. [Description not printed as it is same as 
set forth in Complaint on page 6.] 

Parcel 2. [Description not printed as it is same as 
set forth in Complaint on page 7.] 

Parcel 3. [Description not printed as it is same as 
set forth in Complaint on page 7.] [64] 

Parcel 4. [Description not printed as it is same as 
set forth in Complaint on page 8.] [65] 

Parcel 5. [Description not printed as it is same as 
set forth in Complaint on page 9.] 

Parcel 6. |Description not printed as it is same as 
set forth in Complaint on page 10.] [66] 

Parcel 7. [Description not printed as it is same as 
set forth in Complaint on page 10.] 

Parcel 8. [Description not printed as it is same as 
set forth in Complaint on page 11.] [67] 

Parcel 9. [Description not printed as it is same as 
set forth in Complaint on page 11.|] 

Parcel 10. [Description not printed as it is same as 
set forth in Complaint on page 12.] [68] 

Parcel 11. [Description not printed as it is same as 


set forth in Complaint on page 13.] [69] 
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Tea \ Tig Bb Ls ara ad 


That portion of the tidelands lying between the U. S. 
Bulkhead Line and Pierhead Line of San Diego Bay, 
National City, County of San Diego, California, de- 


scribed as follows: 


{Description not printed as it is same as set forth in 


Amendment to Complaint on page 24.] [70] 


SCH OLE he 


Estimated 
Parcel Number Ostensible Owner Just Compensation 
1,2,3,5,6,7, City of National City $161,350. 
SandA 
+ Atchison, Topeka & Santa 6,000. 
Fe Railway Company 
9 Carl A. Johnson & Pearl 2,100. 
Johnson 
10 Santa Fe Land Improvement 1,900. 
Company 
11 San Diego and Arizona Eastern 300. 


Railway, Inc. [71] 
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1p. Gs ts JL 


Tavers 


AGREEMENT OF VES 


PLANCOR-407 


This Agreement made and entered into this 27 day 
of December, 1941, by and between Defense Plant Cor- 
poration (hereinafter referred to as “Defense Corpora- 
tion”), a corporation created by Reconstruction Finance 
Corporation pursuant to Section 5d of the Reconstruc- 
tion Finance Corporation Act, as amended, to aid the 
Government of the United States (hereinafter sometimes 
called the “Government’’) in its National Defense Pro- 
gram, and Tavares Construction Company, Inc. (here- 
inafter called “Lessee”), a corporation organized and 
doing business under the laws of the State of California; 


Witnesseth: 


Whereas, the Maritime Commission has advised that 
the construction of concrete barges and the expansion 
of facilities within the United States for such construc- 
tion are essential to the National Defense Program; and 

Whereas, the Maritime Commission has advised that 
for such construction the establishment of additional 
facilities (such facilities including building slips, tracks, 
outfitting docks, buildings, and other structures and im- 
provements, being hereinafter sometimes called the ‘“Facili- 
ties”), at National City, California, and the acquisition 
of additional machinery and equipment for use in connec- 
tion with said Facilities and Lessee’s existing facilities 
(such machinery and equipment, including cranes and 
other types of movable equipment, but exclusive of items 
commonly classified as expendable items, being hereinafter 
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sometimes called the ‘“‘Machinery”), are in its opinion 
necessary in the interest of national defense; and 


Whereas, Lessee has leased or proposes to lease a site 
at National City, California, consisting of approximately 
six (6) acres of land suitable for the location of such 
additional Facilities (hereinafter called the “Site’); and 


Whereas, Lessee has entered into a contract or con- 
tracts with the Government for the construction of con- 
crete barges; and the establishment of the additional 
Facilities above referred to and the acquisition of the 
Machinery to be provided hereunder are essential to en- 
able Lessee to construct such barges and to expedite com- 
pletion of such work in accordance with any such con- 
tracts; and 


Whereas, Lessee represents that, in the price charged 
the Government for the construction of such barges, 
there have been eliminated all charges (including amorti- 
zation and depreciation) for the Site, additional Facili- 
ties and Machinery to [74] be provided hereunder, ex- 
clusive of the rent, maintenance, taxes and insurance pro- 
vided for herein; 


Now, Therefore, in consideration of the mutual cove- 
nants herein contained, it is agreed by and between the 
parties hereto as follows: 


One: Lessee agrees forthwith upon the execution of 
this agreement to assign or cause to be assigned to De- 
fense Corporation all of its right, title and interest in 
and to the lease covering the Site with all appurtenant 
and necessary rights thereto (including all rights which 
it may have by reason of said lease from National City, 
California) and Defense Corporation agrees to purchase 
Lessee’s interest in said lease with such. rights; provided 
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the terms thereof and the price thereof shall be satisfac- 
tory to Defense Corporation. 


Two: Lessee agrees forthwith and from time to time 
to prepare, or cause to be prepared, and to submit to 
Defense Corporation and to the Maritime Commission 
for their approval such plans, designs, specifications, and 
schedules for the dredging, erection and construction of 
the Facilities and the acquisition and installation of the 
Machinery (which shall indicate the estimated cost there- 
of, stating as to the machinery the estimated price of 
each item), as they may require, and Lessee agrees, upon 
approval of such plans, designs, specifications, and sched- 
ules by Defense Corporation and the Maritime Commis- 
sion, to proceed in accordance therewith and complete as 
soon as practicable the dredging, erection, and construc- 
tion of the Facilities (hereinafter called the ‘“Construc- 
tion Program’) and the acquisition and installation of 
the Machinery (hereinafter called the “Acquisition Pro- 
gram”). With the approval of Defense Corporation, Les- 
see shall have the right to make any alteration in the 
plans, designs, specifications, and schedules approved pur- 
suant to this paragraph Two, provided, that if such altera- 
tion will result in substantial delay in effecting, or a mate- 
rial alteration in the character of, the Programs, or will 
increase the aggregate cost of said Programs beyond the 
aggregate amount of such estimates, Lessee shall like- 
wise obtain from the Maritime Commission its approval 
of such alteration. 


Three: In carrying out the work to be performed by 
it under the Construction Program Lessee may employ 
such contractors and enter into such contracts with them 
as it may deem advisable, with the written approval of a 
designated representative of Defense Corporation, 
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Four: Defense Corporation shall pay all costs of the 
Construction Program, from time to time as the work 
progresses, upon requisition of Lessee approved by De- 
fense Corporation. A representative of Defense Corpo- 
ration authorized to [75] approve such requisitions on 
its behalf shall be stationed at the site of construction 
during such times as Lessee may require. 


Five: Lessee shall from time to time advise Defense 
Corporation, in writing, of the items of Machinery which 
Lessee shall propose to purchase for the purpose of the 
Acquisition Program and the estimated cost thereof, and 
shall forthwith proceed to purchase the same in the name 
and on behalf of Defense Corporation, provided, however, 
that no such items shall be purchased or installed if De- 
fense Corporation shall object thereto within three (3) 
days of the receipt of such written advice. Defense Cor- 
poration shall, from time to time, furnish to Lessee such 
evidence as Lessee may request with reference to its au- 
thority to make such purchases on behalf of Defense Cor- 
poration. 


Six: Lessee shall furnish to Defense Corporation and 
to the Maritime Commission a description of the Facili- 
ties and each item of Machinery so constructed and pur- 
chased so as to be capable of identification, and, to the 
extent practicable, the Facilities and each item of Ma- 
chinery shall be marked or stamped by Lessee in a way 
satisfactory to Defense Corporation so as to indicate 
Defense Corporation’s ownership therein. 


Seven: All bills of the vendors for Machinery pur- 
chased by Lessee for the account of Defense Corpora- 
tion pursuant to the provisions hereof shall be promptly 
submitted by Lessee to Defense Corporation accompanied 
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by a certificate of Lessee, executed by one of its officers 
duly designated for that purpose, to the effect that the 
items covered by such bills are included in and necessary 
in connection with the Acquisition Program, that the 
prices thereof are in its opinion fair and reasonable, and 
that such bills are proper for payment. Such bills, and 
other costs of the Acquisition Program when approved 
by Defense Corporation, shall be promptly paid by De- 
fense Corporation. 


Bight: In the execution of the Programs Lessee 
agrees to comply with, and give all stipulations and rep- 
resentations required by, applicable federal laws and fur- 
ther agrees to require such compliances, representations, 
and stipulations with respect to any contract entered into 
by it with others under such Progress as may be required 
by applicable federal law; and notwithstanding the gen- 
erality of the foregoing, Lessee agrees further that in 
the performance of this agreement it will not discriminate 
against any worker because of race, creed, color or na- 
tional origin. 


Nine: No salaries of Lessee’s executive officers, no 
fees of its attorneys, no part of the expense incurred in 
conducting Lessee’s offices and no overhead expenses of 
any kind shall be included in the cost of leasing the Site 
or of the Programs, except that direct expenses of Les- 
see’s officers or employees and fees of [76] attorneys re- 
tained or employed by Lessee in connection with the Pro- 
gram may be so included to the extent approved by De- 
fense Corporation. 


Ten: Notwithstanding any other provision herein 
contained, the maximum amount which Defense Corpo- 
ration shall be required to expend hereunder shall not 
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exceed Four Hundred Four Thousand Five Hundred 
Dollars ($404,500). 


Eleven: Title to the Facilities and Machinery (includ- 
ing Lessee’s interest in said lease from National City, 
California) to be acquired hereunder shall unless and 
until the same shall be transferred by Defense Corpora- 
tion in accordance with the provisions hereof, be vested 
in Defense Corporation, and such Machinery and other 
removable Facilities shall remain personalty notwith- 
standing the fact that they may be affixed or attached to 
realty. 


Twelve: Subject to termination upon the terms here- 
inafter in this paragraph Twelve provided, Defense Cor- 
poration hereby agrees to sublease the Site and to lease 
the Facilities and Machinery to be acquired hereunder, 
and does hereby sublease the Site, and leases the Facilities 
and Machinery to be acquired hereunder, to Lessee and 
Lessee does hereby lease and sublease the same from De- 
fense Corporation for a term ending December 31, 1947, 
which term, upon its expiration, shall be automatically 
extended, subject to similar termination for an additional 
period ending December 31, 1949. Defense Corporation 
and Lessee each agrees, upon the written request of the 
other, to execute and deliver such additional instruments 
of lease as may be necessary to carry out the provisions 
of this agreement. 


This lease or any extension thereof under this para- 
graph Twelve may be terminated by the parties hereto 
in the manner hereinafter set forth. At any time when 
substantial use by Lessee of the Site, Facilities, and Ma- 
chinery shall be no longer required to enable Lessee to 
construct boats for the Government, Defense Corporation 
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may, with the written approval of the Maritime Commis- 
sion, give written notice to Lessee that such substantial 
use is no longer required and that Defense Corporation 
therefore proposes the termination of the lease or exten- 
sion thereof, and Lessee may give similar written notice 
to Defense Corporation and to the Maritime Commission 
stating that Lessee therefore proposes the termination of 
this lease or extension thereof. The lease, or extension 
thereof, shall terminate ten (10) days after receipt by 
Lessee of the notice from Defense Corporation above pro- 
vided or after receipt by Defense Corporation and the 
Maritime Commission of the notice from Lessee above 
provided for, unless within that time Lessee or the Mari- 
time Commission, as the case may be, shall require by 
notice in writing or by telegraph to the other and to 
Defense Corporation that the facts necessary to termina- 
tion, as hereinabove provided, [77] be submitted for de- 
termination by arbitrators, in which event the arbitrator 
to be appointed by the party giving the notice of arbitra- 
tion shall be named in the notice, the arbitrator to be 
appointed by the other party to the arbitration (Lessee 
or the Maritime Commission, as the case may be) shall 
be named within five (5) days of receipt of such notice 
of arbitration, and an additional arbitrator shall, within 
five (5) days of the appointment of the second arbitrator, 
be selected by the two (2) arbitrators theretofore ap- 
pointed, but if one of said parties shall have failed to 
appoint an arbitrator, the sole arbitrator shall arbitrate 
the question alone. If two (2) arbitrators shall have 
been appointed by the respective parties to the arbitration 
and shall have failed to select an additional arbitrator 
within the above stated time, the additional arbitrator 
shall be appointed by the Senior Judge of the Circuit 
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Court of Appeals for the Ninth Circuit, upon applica- 
tion therefor by either of said parties to the arbitration. 
The decision of a majority of the arbitrators so appointed, 
or if either party shall have failed to appoint its arbi- 
trator, the decision of the sole arbitrator, shall be final 
and binding upon the Lessee, the Maritime Commission, 
and Defense Corporation for all purposes. The cost of 
arbitration, except the cost of the arbitrator appointed 
by the Maritime Commission, shall be paid by Lessee. 
The arbitrators, or the sole arbitrator, as the case may 
be, shall give prompt notice in writing of the decision 
to the Maritime Commission, to Lessee and to Defense 
Corporation, and if the decision establishes that the facts 
necessary to termination exists, this lease, or extension 
thereof, shall terminate on the fifth day after the giving 
of notice of the decision. 


Thirteen: In consideration of the covenants herein 
contained and as rental for the Site, Facilities and Ma- 
chinery (in addition to the rental for the Site which 
Lessee leased from National City, California, all of 
which Lessee agrees to pay during the term of the 
lease). Lessee agrees to pay to Defense Corporation 
Eighty-three Thousand Three Hundred Twenty-seven 
Dollars ($83,327) for each boat delivered to the Gov- 
ernment under or pursuant to its contract for the con- 
struction of five (5) concrete barges or any other con- 
tract with the Government for the construction of boats, 
said rent to be paid as each boat is delivered to, and paid 
for by the Government. When the total amount of rental 
which Lessee shall be required to pay hereunder shall 
equal the amount expended by Defense Corporation under 
this agreement plus interest on each expenditure (such ex- 
penditures to include all direct expenses, without over- 
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head, incurred by Defense Corporation in connection with 
the Facilities and Machinery or in connection with this 
agreement) from the date thereof at the rate of four 
per cent (4%) per annum less an amount equal to in- 
terest [78] at four per cent (4%) on each rental pay- 
ment from the date of payment thereof, Lessee shall not 
be required to pay any further rental. 


Fourteen: Defense Corporation, by notice in writing 
with the approval of the Maritime Commission noted 
thereon, may, in addition to all other rights with refer- 
ence to termination under paragraph Twelve hereof, can- 
celed this lease or extension thereof, in the event (a) all or 
substantially all of Lessee’s contracts with the Govern- 
ment, at any time outstanding, for the construction of 
concrete barges and other boats shall be terminated or 
canceled prior to completion, or (b) the Government shall 
request priority for itself or others with respect to the 
use of the facilities to be provided hereunder, and Lessee 
shall fail or refuse to give such priority, or (c) a re- 
ceiver or trustee is appointed for Lessee or its property, 
or Lessee makes an assignment for the benefit of credi- 
tors, or Lessee become insolvent, or a petition is filed 
by or against Lessee pursuant to any of the provisions 
of the United States Bankruptcy Act, as amended, for 
the purpose of adjudicating Lessee a bankrupt, or for the 
reorganization of Lessee, or for the purpose of effecting 
a composition or rearrangement with Lessee’s creditors, 
and any such petition filed against Lessee is not dismissed 
within sixty (60) days, or (d) of any violation of any 
of the terms, conditions or covenants of this lease or ex- 
tension thereof by Lessee and the failure of Lessee to 
cure such violation within thirty (30) days from the 
giving of written notice thereof by Defense Corporation 
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to Lessee. Upon the expiration, termination, or cancela- 
tion of this lease or extension thereof, Defense Corpora- 
tion shall have the right to invoke any remedy permitted 
by law or in equity for the protection of its interest here- 
under, and Lessee hereby expressly waives all rights 
which it may have to redeem or to be served with any 
further notice of Defense Corporation’s intention to can- 
cel or terminate this lease or extension thereof other 
than as herein provided. 


Fifteen: Upon the expiration or termination of this 
lease or extension thereof pursuant to paragraph Twelve 
hereof, or upon cancelation of this lease or extension 
thereof pursuant to clause (a) of paragraph Fourteen 
hereof (unless such cancelation shall have been effected 
because of a violation by Lessee of the contracts referred 
to in said clause (a)), Lessee shall have and is hereby 
granted, for a period of ninety (90) days after such 
termination, expiration, or cancelation (hereinafter re- 
ferred to as the “Option Period”) the right and option, 
by written notice [79] to Defense Corporation and to 
the Maritime Commission, to purchase all but not part 
of the Site, Facilities and Machinery at the following 
prices: 


(a) At the actual cost to Defense Corporation of the 
Facilities, Machinery and Defense Corporation’s 
interest in the Site (including all direct expenses, 
without overhead, incurred by Defense Corpora- 
tion in connection therewith or in connection with 
this agreement), plus interest thereon at the rate 
of four per cent (4%) per annum (such interest 
to be calculated on each item of disbursement made 
by Defense Corporation from the date thereof), 
less the amount of any rentals theretofore paid by 


(b) 


vs. United States of America 59 


Lessee to Defense Corporation pursuant to the 
provisions of paragraph Thirteen hereof, together 
with interest on each such rental payment from 
the date thereof at the rate of four per cent (4%) 
per annum; or 


At the actual cost to Defense Corporation of the 
Facilities, Machinery and Defense Corporation’s 
interest in the Site (including all direct expenses, 
without overhead, incurred by Defense Corpora- 
tion in connection therewith or in connection with 
this agrement), less an amount representing de- 
preciation, obsolescence and loss of value due to 
use for national defense purposes for each year 
or fractional part thereof at the following rates 
for the following classifications of equipment, 
which classifications shall be determined in connec- 
tion with the various items as the construction and 
acquisition of the items comprising the Programs 
proceed: 


1. Buildings, Ways, Docks, Structures, Im- 
provements (fencing, paving, spur tracks, 
etc.) and Building Installations other 
than mechanical 5% 

2. Installations (mechanical), | Movable 
Equipment, Cranes, Tools, Machinery, 
Shop Fixtures, Laboratory and Test 
Equipment, Furniture and _ Fixtures, 


Loading and Lifting Trucks, etc. 10% 
3. Portable Durable Tools and Automo- 
tive Equipment 25% 


provided, however, that the minimum resi- 
dual value on all items shall be hso7 
whichever is the higher. 
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During the Option Period Lessee shall have the right to 
negotiate with Defense Corporation and the Maritime 
Commission for the purchase or lease of the Facilities 
and Machinery, or any portion thereof, and, upon the 
establishment by the Lessee, Defense Corporation, and 
the Maritime Commission of mutually satisfactory terms 
and conditions, Defense Corporation will sell or lease, 
as the case may be, the property covered thereby to Les- 
see. Defense Corporation further agrees, to the extent 
that it lawfully may, that it will not sell the Facilities 
and Machinery, or any part thereof, to any party or 
parties other than another branch of the Government 
(in which event such sale shall be in all respects subject 
to paragraph Twenty-six hereof) for a period of ninety 
(90) days following the expiration of the full Option 
Period unless it shall first have offered the same for 
sale to Lessee at a price equal to the best offer received 
by Defense Corporation and Lessee shall have failed 
or refused to purchase the same within thirty (30) days 
after the receipt of such offer. In the event of any 
sale to Lessee pursuant to the provisions of this para- 
graph, transfer of title shall be made without any rep- 
resentations or warranties whatsoever on the part of 
Defense Corporation. [80] 


Sixteen: So long as this lease remains in full force 
and effect Lessee shall procure and maintain at its cost 
insurance on the Facilities and on the Machinery to be 
acquired hereunder against fire, windstorm, and such 
other hazards, in such companies, and in such amounts 
as shall be satisfactory to, or required by, Defense Cor- 
poration. The policies evidencing such insurance shall be 
made payable to, and delivered to, Defense Corporation. 
In the event of loss under any of the policies, the pro- 
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ceeds may, upon the written request of Lessee promptly 
made, be used by Lessee for the repair, restoration, or 
replacement of the property damaged or destroyed, and to 
that end Defense Corporation shall promptly make avail- 
able to Lessee the insurance proceeds received by Defense 
Corporation. Any property so acquired in replacement 
shall be the property of Defense Corporation and so 
identified and shall be subject to all the terms and pro- 
visions of this agreement. 


Seventeen: Lessee agrees to save Defense Corporation 
harmless against any liability whatsoever because of acci- 
dents or injury to persons or property occurring in the 
operation of the Facilities or the use of the Machinery 
by Lessee. Lessee also agrees that during the term of 
this lease, or any extension thereof, it will procure and 
maintain at its cost public liability insurance and property 
damage insurance in such amounts and with such com- 
panies as Defense Corporation shall approve or require. 
The policies evidencing such insurance shall name De- 
fense Corporation as an assured and shall be delivered 
to Defense Corporation. 


Eighteen: Lessee shall use reasonable care in the 
use and operation of the Site, Facilities and Machinery 
to be provided hereunder and shall keep the same in good 
state of repair (ordinary wear and tear, damage or de- 
struction due to causes beyond Lessee’s control and with- 
out Lessee’s negligence, excepted), and upon the ex- 
piration, termination, or cancellation of this lease, or ex- 
tension thereof, and upon expiration of the Option Period, 
if any, Lessee shall forthwith yield, and place Defense 
Corporation in peaceful possession of the Site, Facilities 
and of all the Machinery to be provided hereunder free 
and clear of any liens and claims other than those result- 
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ing from claims against Defense Corporation; and if any 
of the Machinery shall be then located elsewhere than 
on the Site or Facilities to be provided hereunder, De- 
fense Corporation shall, in addition, have the right to 
remove, and upon the written request of Lessee, shall 
promptly remove, at its own expense, the Facilities and 
Machinery located on the Site, and if such removal shall 
not take place within sixty (60) days after such request, 
Lessee may remove the Facilities and Machinery and place 
the same in storage for the account and at the expense 
of Defense Corporation, and Defense Corporation shall 
have corresponding rights and Lessee shall have cor- 
responding rights [81] and obligations with respect to 
removal and storage of such Facilities and Machinery 
owned by the Lessee and located on the Site covered by 
this agreement. 


Nineteen: Lessee may, with the consent of Defense 
Corporation and the Maritime Commission, use such 
items of Machinery as it may designate in writing to 
Defense Corporation and the Maritime Commission, in 
connection with the construction of boats in any other 
shipyards of Lessee 


Twenty: Lessee agrees to pay to the proper au- 
thority, when and as the same become due and pay- 
able, all taxes, assessments and similar charges which 
at any time during the term of this lease or any extension 
thereof may be taxed, assessed or imposed upon Defense 
Corporation or Lessee with respect to or upon the Site, 
the Facilities, or the Machinery, or any part thereof, or 
upon the occupier thereof, or upon the use of the Site, 
Facilities or Machinery. Lessee also agrees to pay all 
claims or charges for or on account of water, light, heat, 
power, and any other service or utility furnished to or 
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with respect to the Site, the Facilities or the Machinery, 
or any part thereof. 


Twenty-one: In carrying out the Programs and in 
the operation of the Facilities and any of the Machinery 
to be acquired hereunder Lessee agrees to comply with 
all applicable state, municipal and local laws and the rules, 
orders, regulations and requirements of any departments 
and bureaus and all local ordinances and regulations, and 
further agrees to indemnify and hold Defense Corpora- 
tion harmless from any liability or penalty which may 
be imposed by local or state authority or any department 
or bureau thereof, by reason of any asserted violation 
by Lessee of such laws, rules, orders, ordinances, or 
regulations. 


Twenty-two: Lessee may use such Site, Facilities, 
and Machinery only for the construction by Lessee of 
boats for sale to the Government, unless otherwise per- 
mitted, in writing, by Defendant Corporation with the 
consent of the Maritime Commission noted thereon. Les- 
see also agrees that so long as this lease or extension 
thereof remains in effect it will eliminate all charges (in- 
cluding all charges for amortization and depreciation), 
exclusive of the rental, maintenance, taxes and insurance 
provided for herein and ordinary operating expenses, for 
the Site, Facilities and the Machinery to be provided 
hereunder, from any price charged the Government. 


Twenty-three: So long as this lease, or any extension 
thereof, remains in effect, Lessee shall maintain a method 
of separate accounting of all operations performed, and 
of all work done in connection with the construction of 
boats or otherwise by Lessee through the use of the 
Facilities herein provided, and agrees to make available 
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to Defense Corporation and the Maritime Commission, 
for audit and inspection, its records pertaining to the 
Programs and the operation of the Facilities [82] and 
any of the Machinery, the number of boats constructed 
and/or other operations performed by Lessee as above 
stated, and the payments therefor. Defense Corporation 
and the Maritime Commission shall have the right to 
inspect the Site, Facilities, and Machinery to be provided 
hereunder at all reasonable times during the continuance 


of this lease or extension thereof. 


Twenty-four: Lessee will not without prior written 
consent of Defense Corporation and the approval of the 
Maritime Commission sell, assign, or pledge this lease 
or any of its rights or obligations hereunder, or sublease 
or permit the use by others of any of the property cov- 
ered by this lease. 


Twenty-five: The failure of Defense Corporation to 
insist, in any one or more instances, upon performance 
of any of the terms, covenants, or conditions of this 
agreement shall not be construed as a waiver or a re- 
linquishment of the future performance of any such 
term, covenant, or condition, but Lessee’s obligation with 
respect to such future performance shall continue in 
full force and effect. 


Twenty-six: It is contemplated that the lease of the 
Site, Facilities, and Machinery to be provided hereunder 
may be transferred and conveyed to another branch of 
the Government and, upon such transfer, the Govern- 
ment, acting through the Maritime Commission, shall 
succeed to all the rights, powers, privileges, discretion, 
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and obligations of Defense Corporation hereunder, re- 
taining, however, all discretion and power of approval 
herein vested in the Maritime Commission. In the event 
of such transfer, Defense Corporation shall cease to have 
any rights, duties, or obligations hereunder and all powers 
in Defense Corporation to give any notices, consents, or 
approvals or to raise any objections, and the right of 
Defense Corporation to receive any notices provided for 
herein shall terminate and thereafter shall be vested in 


the Maritime Commission. 


Twenty-seven: No member of or Delegate to the Con- 
gress of the United States of America shall be admitted 
to any share or part of this agreement or to any benefit 


arising therefrom. 


Twenty-eight: It is understood and agreed that when- 
ever provision is made herein for the designation by 
Defense Corporation of a representative or representa- 
tives, or reference is made to such representatives of 
Defense Corporation, Defense Corporation may designate 
as any one or more of such representatives, a representa- 


tive or representatives of the Maritime Commission. 


Twenty-nine: Whenever used herein, the term “Mari- 
time Commission” shall mean the United States Mari- 


time Commission. [83] 


Thirty: Any notice required to be given to the Mari- 
time Commission under the provisions of this agreement 
shall be addressed in writing to the Secretary of the 
United States Maritime Commission, Commerce Building, 


Washington, D. C. 
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In Witness Whereof, the parties hereto have caused 
their corporate seals to be hereunto affixed, and these 
presents to be signed by their duly authorized officers 
the day and year first above written. 


DEFENSE PLANT CORPORATION 
By (Signed) John W. Snyder 
Executive Vice President 


(Seal) 


Attest: (Signed) A. T. Hobson 
Secretary 


Signed and sealed in the presence of: 


(Signed) Barbara P. Teagle 
(Signed) Mary Jean Ott 


TAVARES CONSTRUCTION COMPANY, INC. 
By (Signed) Carlos Tavares 
President 
(Seal) 


Attest: (Signed) Don F. Gates 


Secretary 


Signed and sealed in the presence of: 
(Signed) Henry M. Page 
(Signed) Frank A. Witt 


District of Coltmlbia: “ss; 


On this 7th day of January, 1942, before me appeared 
John W. Snyder, to me personally known, who, being 
by me duly sworn did say that he is the Executive Vice 
President of Defense Plant Corporation; that the seal 
affixed to the foregoing instrument is the corporate seal 
of said Corporation; that said instrument was signed 
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and sealed in behalf of said Corporation by authority of 
its board of directors; and said John W. Snyder ac- 
knowledged said instrument to be the free act and deed 
of said Corporation. 


In Witness Whereof, I have hereunto affixed my of- 
ficial signature with the seal of my office the day and 


year above written. 


(Seal) (Signed) Thomas S. Kelly, 3rd 
Notary Public, District of Columbia 


My commission expires September 1, 1946 


State of California 
County of Los Angeles—ss. 


On this 28 day of December, 1941, before me appeared 
Carlos Tavares, to me personally known, who, being by 
me duly sworn did say that he is the President of Tavares 
Construction Company, Inc., that the seal affixed to the 
foregoing instrument is the corporate seal of said Cor- 
poration; that said instrument was signed and sealed in 
behalf of said Corporation by authority of its board of 
directors; and said Carlos Tavares acknowledged said 
instrument to be the free act and deed of said Corpo- 
ration. 

In Witness Whereof, I have hereunto affixed my official 
signature with the seal of my office the day and year 
above written. 

(Seal) (Signed) Myrtle V. Hitchcock 

Notary Public 


My commission expires Apr. 15, 1945 [84] 
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Tavares 
(Amendatory #1) 
(Plancor 407) 


AGREEMENT AMENDING AGREEMENT OF 
ole 


This Amendatory Agreement, made and entered into 
this 13th day of April, 1942, by and between Defense 
Plant Corporation (hereinafter referred to as “Defense 
Corporation’), a corporation created by Reconstruction 
Finance Corporation pursuant to Section 5d of the Re- 
construction Finance Corporation Act, as amended, to 
aid the Government of the United States in its National 
Defense Program and Tavares Construction Company, 
Inc. (hereinafter called “Lessee”), a corporation or- 
ganized and doing business under the laws of the State 
of California; 


Witnesseth: 


Whereas, an agreement of lease was entered into on 
the 27th day of December, 1941, by and between De- 
fense Corporation and Lessee covering the lease by De- 
fense Corporation to Lessee of Facilities and Machinery 
for the purpose of enabling Lessee to increase production 
and to extend its capacity for the production of concrete 
barges for the United States Government in connection 
with the National Defense Program; and 


Whereas, said agreement of lease dated December 27, 
1941, provided, among other things, that the maximum 
amount which Defense Corporation would be required to 
expend thereunder for the acquisition of Facilities and 
Machinery leased to Lessee as aforesaid, should not ex- 
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ceed Four Hundred Four Thousand Five Hundred Dol- 
lars ($404,500); and 


Whereas, Lessee has advised that due to the necessity 
of further expanding its capacity for the production of 
concrete barges, said amount is insufficient and has re- 
quested that said maximum amount be increased by One 
Hundred Ninety-one Thousand Eight Hundred Fifteen 
Dollars ($191,815) ; and 


Whereas, the Maritime Commission has advised that 
the increase as requested by Lessee as aforesaid, has its 
approval ; 


Now, Therefore, in consideration of the premises it is 
agreed by and between the parties hereto that said agree- 
ment of lease entered into on December 27, 1941, by 
and between Defense Corporation and Lessee be and the 


same hereby is amended in the following particulars: 


By striking therefrom paragraph Ten and substi- 
tuting in lieu and in place of said paragraph Ten 
the following paragraph Ten: [85] 

Ten: Notwithstanding any other provision here- 
in contained, the maximum amount which Defense 
Corporation shall be required to expend hereunder 
shall not exceed Five Hundred Ninety-six Thousand 
Three Hundred Fifteen Dollars ($596,315). 


In Witness Whereof, the parties hereto have caused 


their corporate seals to be hereunto affixed, and these 


. ce . = ae 
BUSI ee Ra te cs ks 
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presents to be signed by their duly authorized officers the 
day and year first above written. 


DEFENSE PLANT CORPORATION 
By (Signed) Sam H. Husbands 
President 
(Seal) 


Attest: (Signed) A. T. Hobson 
Secretary 


Signed and sealed in the presence of 
(Signed) Francis P. Collins 
(Signed) Mary Jean Ott 


TAVARES CONSTRUCTION COMPANY, INC. 
By (Signed) Carlos Tavares 
President 
(Seal) 


Attest: (Signed) Don F. Gates 
Secretary 


Signed and sealed in the presence of: 
(Signed) Gregory D. Smith 
(Signed) Grace D. Horton 


District of Columbia: ss. 


On this 24th day of April, 1942, before me appeared 
Sam H. Husbands, to me personally known, who, being 
by me duly sworn did say that he is the President of 
Defense Plant Corporation; that the seal afhxed to the 
foregoing instrument is the corporate seal of said Cor- 
poration; that said instrument was signed and sealed in 
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behalf of said Corporation by authority of its board of 
directors; and said Sam H. Husbands acknowledged said 
instrument to be the free act and deed of said Corpo- 
ration. 


In Witness Whereof, I have hereunto affixed my of- 
ficial signature with the seal of my office the day and 
year above written. 


(Seal) (Signed) Charles J. Buettner 
Notary Public, District of Columbia 
My commission expires March 14, 1946 


State of California 
County of San Diego—ss. 


On this 13th day of April, 1942, before me appeared 
Carlos Tavares, to me personally known, who, being by 
me duly sworn did say that he is the President of 
Tavares Construction Company, Inc., that the seal af- 
fixed to the foregoing instrument is the corporate seal 
of [86] said Corporation; that said instrument was 
signed and sealed in behalf of said Corporation by au- 
thority of its board of directors; and said Carlos Tavares 
acknowledged said instrument to be the free act and deed 
of said Corporation. 

In Witness Whereof, I have hereunto affixed my official 
signature with the seal of my office the day and year above 
written. 


(Seal) (Signed) Grace D. Horton 
Notary Public 


My commission expires February 5, 1946 
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Tavares 
(Amendatory #2) 
(Plancor 407) 


AGREEMENT AMENDING AGREEMENT OF 
LEASE 


This Amendatory Agreement, made and entered into 
this First day of July, 1942, by and between Defense 
Plant Corporation (hereinafter referred to as “Defense 
Corporation”), a corporation created by Reconstruction 
Finance Corporation pursuant to Section 5d of the Re- 
construction Finance Corporation Act, as amended, to 
aid the Government of the United States in its National 
Defense Program, and Tavares Construction Company, 
Inc. (hereinafter called “Lessee’’), a corporation organ- 
ized and doing business under the laws of the State of 


Calitomnia: 


Witnesseth: 


Whereas, an agreement of lease was entered into on the 
27th day of December, 1941, by and between Defense 
Corporation and Lessee covering the lease by Defense 
Corporation to Lessee of Facilities and Machinery for 
the purpose of enabling Lessee to increase production 
and to extend its capacity for the production of concrete 
barges for the United States Government in connection 


with the National Defense Program; and 


Whereas, said Agreement of Lease was amended by an 
Agreement Amending Agreement of Lease dated April 
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13, 1942 amending paragraph Ten thereof by increas- 
ing the overall amount to Five Hundred Ninety-six 
Thousand Three Hundred Fifteen Dollars ($596,315) ; 
and 


Whereas, Defense Corporation and Lessee are now 
desirous of further amending said lease dated December 
27, 1941, so as to provide for additional rental for the 
use of the additional Facilities provided for under said 
Agreement Amending Agreement of Lease dated April 
13, 1942 increasing the maximum amount by One Hun- 
dred Ninety-one Thousand Eight Hundred Fifteen Dol- 
lars ($191,815); and 


Whereas, the Maritime Commission has advised that 
the additional rental for said additional Facilities has its 


approval ; 


Now, Therefore, in consideration of the premises it 
is agreed by and between the parties hereto that said 
agreement of lease entered into on December 27, 1941, 
by and between Defense Corporation and Lessee, as 
amended by Agreement Amending Agreement of Lease 
dated April 13, 1942, be and the same hereby is further 


amended in the following particulars: 


By striking therefrom paragraph Thirteen and 
substituting in lieu and in place of said paragraph 
Thirteen the following paragraph Thirteen: [88] 


Thirteen: In consideration of the covenants here- 
in contained and as rental for the Site, Facilities and 


Machinery (in addition to the rental for the Site 
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which Lessee leased from National City, California, 
all of which Lessee agrees to pay during the term 
of the Lease), Lessee agrees to pay to Defense Cor- 
poration One Hundred Twenty-two Thousand Eight 
Hundred Forty Dollars ($122,840) for each boat de- 
livered to the Government under or pursuant to its 
contract for the construction of five (5) concrete 
barges or any other contract with the Government 
for the construction of boats; said rent to be paid as 
each boat is delivered to, and paid for by the Gov- 
ernment. When the total amount of rental which 
Lessee shall be required to pay hereunder shall equal 
the amount expended by Defense Corporation under 
this agreement plus interest on each expenditure 
(such expenditures to include all direct expenses, 
without overhead, incurred by Defense Corporation 
in connection with the Facilities and Machinery or in 
connection with this agreement) from the date there- 
of at the rate of four per cent (4%) per annum 
less an amount equal to interest at four per cent 
(4%) on each rental payment from the date of 
payment thereof, Lessee shall not be required to pay 


further rental. 


In Witness Whereof, the parties hereto have caused 
their corporate seals to be hereunto affixed, and these 
presents to be signed by their duly authorized [89] of- 
ficers the day and year first above written. 
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DEFENSE PLANT CORPORATION 


By (Signed) John W. Snyder 
Executive Vice President 
(Seal) 
Attest: (Signed) Leo Nielson 
Assistant Secretary 


Signed and sealed in the presence of: 
(Signed) Sam B. Newman 
(Signed) Mary Jean Ott 


TAVARES CONSTRUCTION COMPANY, INC. 
By (Signed) Carlos Tavares 
President 
(Seal) 


Attest: (Signed) Don F. Gates 
Secretary 


Signed and sealed in the presence of: 
(Signed) Gregory D. Smith 
(Signed) Inez E. Carr 


District of Columbia: ss. 

On this 13th day of July, 1942, before me appeared 
John W. Snyder, to me personally known, who, being 
by me duly sworn did say that he is the Executive Vice 
President of Defense Plant Corporation; that the seal 
affixed to the foregoing instrument is the corporate seal 
of said Corporation; that said instrument was signed and 
sealed in behalf of said Corporation by authority of its 
board of directors; and said John W. Snyder acknowl- 


76 Tavares Construction Company, Inc., et al. 


edged said instrument to be the free act and deed of said 
Corporation. 


In Witness Whereof, I have hereunto afhxed my of- 
ficial signature with the seal of my office the day and 


year above written. 


(Seal) (Signed) Thomas S. Kelly, 3rd 
Notary-Public, District of Columbia 


My commission expires September 1, 1946 


State of California 


County of San Diego—ss. 


On this 1 day of July, 1942, before me appeared 
Carlos Tavares, to me personally known, who, being by 
me duly sworn did say that he is the President of Tavares 
Construction Company, Inc., that the seal affixed to the 
foregoing instrument is the corporate seal of said Cor- 
poration; that said instrument was signed and sealed in 
behalf of said Corporation by authority of its board of 
directors; and said Carlos Tavares acknowledged said in- 
strument to be the free act and deed of said Corpo- 


ration. 


In Witness Whereof, I have hereunto affixed my of- 
ficial signature with the seal of my office the day and 
year above written. 

(Seal) (Signed) Grace D. Horton 

Notary Public 

My commission expires Feb. 5, 1946 [90] 
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Tavares 
Amendatory #3 
(Plancor 407) 


AGREEMENT AMENDING AGREEMENT OF 
LEASE 


This Amendatory Agreement, made and entered into 
this 29th day of July, 1942, by and between Defense Plant 
Corporation (hereinafter referred to as “Defense Corpo- 
ration”), a corporation created by Reconstruction Finance 
Corporation pursuant to Section 5d of the Reconstruc- 
tion Finance Corporation Act, as amended, to aid the 
Government of the United States in its National Defense 
Program, and Tavares Construction Company, Inc. (here- 
inafter called “Lessee”), a corporation organized and do- 
ing business under the laws of the State of California; 


Witnesseth: 


Whereas, an agreement of lease was entered into on 
the 27th day of December, 1941, by and between Defense 
Corporation and Lessee covering the least by Defense 
Corporation to Lessee of facilities for the purpose of en- 
abling Lessee to increase production and to extend its 
capacity for the production of concrete barges for the 
United States Government in connection with the Na- 
tional Defense Program; and 

Whereas, said agreement of lease dated December 27th, 
1941, as amended, provided, among other things, that the 


maximum amount which Defense Corporation would be 
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required to expend thereunder for the acquisition of 
facilities leased to Lessee as aforesaid, should not ex- 
ceed Five Hundred Ninety-six Thousand Three Hundred 
Fifteen Dollars ($596,315); and 


Whereas, Lessee has advised that due to the necessity 
of further expanding its capacity for the production of 
concrete barges, said amount is insufficient and has re- 
quested that said amount be increased by Ninety-two 
Thousand One Hundred Nineteen Dollars($92,119) ; and 


Whereas, the Maritime Commission has advised the in- 
crease as requested by Lessee as aforesaid, has its ap- 
proval ; 


Now, therefore, in consideration of the premises it is 
agreed by and between the parties hereto that said agree- 
ment of lease entered into on the 27th day of December, 
1941, by and btween Defense Corporation and Lessee 
be and the same hereby is further amended in the follow- 
ing particulars: [91] 


By striking therefrom paragraph Ten and substi- 
tuting in lieu and in place of said paragraph Ten 
the following paragraph Ten: 


Ten: Notwithstanding any other provisions here- 
in contained, the maximum amount which Defense 
Corporation shall be required to expend hereunder 
shall not exceed Six Hundred Eighty-eight Thou- 
sand Four Hundred Thirty-four Dollars ($688,434). 
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In Witness Whereof, the parties hereto have caused 
their corporate seals to be hereunto affixed, and these 
presents to be signed by their duly authorized officers 
the day and year first above written. 


DEFENSE PLANT CORPORATION 
By (Signed) Sam H. Husbands 
President 
(Seal) 


Attest: (Signed) Leo Nielson 
Assistant Secretary 


Signed and sealed in the presence of: 
(Signed) Sam B. Newman 
(Signed) Grace R. Clark 


TAVARES CONSTRUCTION COMPANY, INC. 
By (Signed) Carlos Tavares 
President 
(Seal) 


Attest: (Signed) Don F. Gates 
Secretary 


Signed and sealed in the presence of: 
(Signed) Gregory D. Smith 
(Signed) Inez E. Carr 


District of Columbia: ss. 


On this 14th day of August, 1942, before me appeared 
Sam H. Husbands, to me personally known, who, being 
by me duly sworn did say that he is the President of De- 
fense Plant Corporation; that the seal affixed to the 
foregoing instrument is the corporate seal of said Cor- 
poration; that said instrument was signed and sealed in 


80. Tavares Construction Company, Inc., et al. 


behalf of said Corporation by authority of its board of 
directors; and said Sam H. Husband acknowledged said 
instrument to be the free act and deed of said Corpo- 


ration. 


In Witness Whereof, I have hereunto affixed my of- 
ficial signature with the seal of my office the day and 


year above written. 


(Seal) (Signed) Thomas S. Kelly, 3rd 
Notary Public, District of Columbia 


My commission expires September 1, 1946 


State of California 
County of San Diego—ss. 


On this 29 day of July, 1942, before me appeared 
Carlos Tavares, to me personally known, who, being by 
me duly sworn did say that he is the President of Tavares 
Construction [92] Company, Inc., that the seal affixed 
to the foregoing instrument is the corporate seal of said 
Corporation; that said instrument was signed and sealed 
in behalf of said Corporation by authority of its board 
of directors; and said Carlos Tavares acknowledged said 
instrument to be the free act and deed of said Corpo- 
ration. 


In Witness Whereof, I have hereunto affixed my of- 
ficial signature with the seal of my office the day and year 
above written. 

(Seal) (Signed) Grace D. Horton 

Notary Public, San Diego Co., California 


My commission expires Feb. 5, 1946 [93] 
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Tavares 
(Amendatory #4) 
(Plancor 407) 


AGREEMENT AMENDING AGREEMENT OF 
LEASE 


This Amendatory Agreement, made and entered into 
this 12th day of August, 1942, by and between Defense 
Plant Corporation (hereinafter referred to as “Defense 
Corporation”), a corporation created by Reconstruction 
Finance Corporation pursuant to Section 5d of the Re- 
construction Finance Corporation Act, as amended, to aid 
the Government of the United States in its National De- 
fense Program, and Tavares Construction Company, Inc. 
(hereinafter called “Lessee’), a corporation organized 
and doing business under the laws of the State of Cali- 


fornia; 


Witnesseth: 


Whereas, an agreement of lease was entered into on 
the 27th day of December, 1941, by and between Defense 
Corporation and Lessee covering the lease by Defense 
Corporation to Lessee of Facilities and Machinery for 
the purpose of enabling Lessee to increase production 
and to extend its capacity for the production of concrete 
barges for the United States Government in connection 


with the National Defense Program; and 


Whereas, said agreement of lease, as subsequently 


amended, provided among other things that the maximum 
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amount which Defense Corporation would be required to 
expend thereunder for the acquisition of facilities leased 
to Lessee as aforesaid, should not exceed Six Hundred 
Eighty-eight Thousand Four Hundred Thirty-four Dol- 
lars ($688,434) ; and 


Whereas, Lessee has advised that due to the necessity 
of further expanding its capacity for the production of 
concrete barges, said amount is insufficient and has re- 
quested that said amount be increased by One Million 
Two Hundred Eighty-seven Thousand Six Hundred 
Fifty-seven Dollars ($1,287,657) ; and 


Whereas, Defense Corporation and Lessee are now 
desirous of further amending said lease dated December 
27, 1941, so as to provide for the aforesaid increase and 
to provide for additional rental for the use of the addi- 


tional Facilities provided for by said increase; and 


Whereas, the Maritime Commission has advised that 
the increase as requested by Lessee as aforesaid, has its 
approval; 


Now, Therefore, in consideration of the premises it is 
agreed by and between the parties hereto that said agree- 
ment of lease entered into on December [94] 27, 1941, 
by and between Defense Corporation and Lessee, as sub- 
sequently amended, be and the same hereby is further 


amended in the following particulars: 


By striking therefrom paragraphs Ten and Thir- 
teen and substituting in lieu and in place of said 
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paragraphs Ten and Thirteen the following para- 
graphs Ten and Thirteen: 


Ten: Notwithstanding any other provisions here- 
in contained, the maximum amount which Defense 
Corporation shall be required to expend hereunder 
shall not exceed One Million Nine Hundred Seventy- 
six Thousand Ninety-one Dollars ($1,976,091). 


Thirteen: In consideration of the covenants here- 
in contained, and as rental for the Site, Facilities 
and Machinery (in addition to the rental for the Site 
which Lesee leased from National City, California, 
all of which Lessee agrees to pay during the term 
of the Lease), Lessee agrees to pay to Defense Cor- 
poration One Hundred Forty Thousand Dollars 
($140,000) for each of the first five (5) boats de- 
livered to the Government and Seventy-seven Thou- 
sand Two Hundred Sixty Dollars ($77,260) on 
each boat thereafter delivered to the Government un- 
der or pursuant to its contract for the construction 
of twenty-two (22) concrete barges or any other 
contract with the Government for the construction 
of boats; said rent to be paid as each boat is delivered 
to, and paid for by the Government. 


In Witness Whereof, the parties hereto have caused 
their corporate seals to be hereunto affixed, and these 
presents to be signed by their duly authorized [95] of- 


ficers the day and year first above written. 
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DEFENSE PLANT CORPORATION 


By (Signed) John W. Snyder 
Executive Vice President 


(Seal) 
Attest: (Signed) Leo Nielson 
Assistant Secretary 
Signed and sealed in the presence of: 


(Signed) Jean R. Switzer 
(Signed) Sam B. Newman 


TAVARES CONSTRUCTION COMPANY, INC. 
By (Signed) Carlos Tavares 
President 
(Seal) 
Attest: (Signed) Don F. Gates 
a Secretary 
Signed and sealed in the presence of: 


(Signed) R. S. Seabrook 
(Signed) Lydia McKenzie 


District of Colimbia: “ss; 


On this Ist day of Sept., 1942, before me appeared 
John W. Snyder, to me personally known, who, being by 
me duly sworn did say that he is the Executive Vice 
President of Defense Plant Corporation; that the seal 
affixed to the foregoing instrument is the corporate seal 
of said Corporation; that said instrument was signed and 


sealed in behalf of said Corporation by authority of its 
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board of directors; and said John W. Snyder acknowl- 
edged said instrument to be the free act and deed of said 
Corporation. 


In Witness Whereof, I have hereunto affixed my of- 
ficial signature with the seal of my office the day and year 


above written. 


(Seal) (Signed) Thomas S. Kelly, 3rd 
Notary Public, District of Columbia 


My commission expires September 1, 1946 


State of California 
County of San Diego—ss. 

On this 12th day of August, 1942, before me appeared 
Carlos Tavares, to me personally known, who, being by 
me duly sworn did say that he is the President of Tavares 
Construction Company, Inc., that the seal affixed to the 
foregoing instrument is the corporate seal of said Cor- 
poration; that said instrument was signed and sealed in 
behalf of said Corporation by authority of its board of 
directors; and said Carlos Tavares acknowledged said in- 
strument to be the free act and deed of said Corporation. 

In Witness Whereof, I have hereunto affixed my of- 
ficial signature with the seal of my office the day and year 
above written. 

(Seal) (Signed) Grace D. Horton 

Notary Public, San Diego Co., Cal. 
_ My commission expires Feb. 5, 1946 [96] 
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Tavares 
(Amendatory #5) 
Plancor 407 


AGREEMENT AMENDING AGREEMENT OF 
LEASE 


This Amendatory Agreement, made and entered into 
this 11 day of November, 1942, by and between Defense 
Plant Corporation (hereinafter referred to as “Defense 
Corporation”), a corporation created by Reconstruction 
Finance Corporation pursuant to Section 5d of the Recon- 
struction Finance Corporation Act, as amended, to aid 
the Government of the United States in its National De- 
fense Program, and Tavares Construction Company, Inc. 
(hereinafter called “Lessee”), a corporation organized 
and doing business under the laws of the State of Cali- 
fornia; 


Witnesseth: 


Whereas, an Agreement of Lease was entered into on 
the 27th day of December, 1941, by and between Defense 
Corporation and Lessee covering the lease by Defense 
Corporation to Lessee of a Site, Facilities and Machinery 
for the purpose of enabling Lessee to increase production 
and to extend its capacity for the production of concrete 
barges for the United States Government in connection 
with the National Defense Program; and 


Whereas, said Agreement of Lease was amended by 
agreements dated April 13, 1942, July 1, 1942, July 29, 
1942 and August 12, 1942; and 


Whereas, said Agreement of Lease, as amended, pro- 
vided, among other things, that the maximum amount 
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which Defense Corporation would be required to expend 
thereunder should not exceed One Million Nine Hundred 
Seventy-six Thousand Ninety-one Dollars ($1,976,091) ; 
and 


Whereas, Lessee has advised that due to the necessity 
of removing existing facilities from land which has been 
taken by the Government for other purposes and the neces- 
sity of acquiring additional facilities, said amount is in- 
sufficient and Lessee accordingly has requested that said 
amount be increased by Two Hundred Eighty-four Thou- 
sand Five Hundred Forty-nine Dollars ($284,549); and 


Whereas, the Maritime Commission has advised that 


the increase requested by Lessee has its approval; and 


Whereas, the Government is proceeding to acquire title 
to additional land to be used as a part of the Site for the 
facilities which are to be removed from or which were to 
have been placed upon the aforesaid land taken by the 
Government for other purposes (such land and the bal- 
ance of the land heretofore constituting the Site being 
hereinafter referred to as “the Site”); and [97] 


Whereas, upon acquisition of title to such additional 
land by the Government the Maritime Commission has 
indicated that it will cause the same to be conveyed to 
Defense Corporation upon receipt of payment of the cost 


thereof ; 


Now, Therefore, in consideration of the premises it is 


agreed by and between the parties hereto that said Agree- 
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ment of Lease entered into on December 27, 1941, by and 
between Defense Corporation and Lessee, as amended, be 
and the same hereby is further amended in the following 


particulars: 


By striking therefrom paragraphs Ten and Thir- 
teen, and substituting in lieu of said paragraphs the 


following paragraphs Ten and Thirteen: 


Ten: Notwithstanding any other provisions here- 
in contained, the maximum amount which Defense 
Corporation shall be required to expend hereunder 
shall not exceed Two Million Two Hundred Sixty 
Thousand Six Hundred Forty Dollars ($2,260,640). 


Thirteen: In consideration of the covenants here- 
in contained, and as rental for the Site, Facilities and 
Machinery (in addition to the rental for that part of 
the Site which Lessee leased from National City, 
California, which Lessee agrees to pay during the 
term of the Lease), Lessee agrees to pay to Defense 
Corporation One Hundred Forty Thousand Dollars 
($140,000) for each of the first five (5) boats de- 
livered to the Government and Ninety-four Thousand 
Three Hundred Seventy-five Dollars ($94,375) on 
each boat thereafter delivered to the Government un- 
der or pursuant to its contract for the construction 
of twenty-two (22) concrete barges or any other con- 
tract with the Government for the construction of 
boats; said rent to be paid as each boat is delivered 
to, and paid for by the Government. 
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By adding thereto the following new paragraph 
Thirty-one: 

Thirty-one: Lessee agrees that when Defense 
Corporation shall have acquired title to that part 
of the Site now being condemned by the Govern- 
ment, the Agreement of Lease, dated December 27. 
1941, as amended, shall be further amended so as 
to provide for an increase in the maximum amount 
of expenditures to be made by Defense Corporation 
in the amount of the cost thereof to Defense Corpo- 
ration (which amount shall not exceed the cost there- 
of to the Government), and an increase in the [98] 
amount of rental to be paid by Lessee under said 
Agreement of Lease, as amended, in an amount suf- 
ficient to cover the cost of such part of the Site. 
Lessee further agrees that in the event the property 
leased to Lessee under said Agreement of Lease, as 
amended, should be transferred to another branch of 
the Government pursuant to paragraph Twent-six 
thereof prior to the acquisition by Defense Corpo- 
ration of title to that part of the Site now being con- 
demned by the Government, Lessee will, if it should 
thereafter elect to exercise the option to purchase 
conferred by paragraph Fifteen of said Agreement 
of Lease, as amended, pay to the Government the 
cost to it of such part of the Site on the same basis 
as if such cost had been part of the cost to Defense 
Corporation of the property leased to Lessee under 


said Agreement of Lease, as amended. 
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In Witness Whereof, the parties hereto have caused 
their corporate seals to be hereunto affixed, and these 
presents to be signed‘by their duly authorized officers the 
day and year first above written. 


DEFENSE PLANT CORPORATION 
By (Signed) John W. Snyder 
Executive Vice President 
(Seal) 
Attest: (Signed) Leo Nielson 
Secretary 


Signed and sealed in the presence of: 
(Signed) Sam B. Newman 
(Signed) Jean R. Switzer 


TAVARES CONSTRUCTION COMPANY, ie 
By (Signed) Carlos Tavares 
President 


(Seal) 


Attest (Signed) Don F. Gates 
Secretary 


Signed and sealed in the presence of: 
(Signed) Gregory D. Smith 
(Signed) T. W. Eisenman 


District of Columbia: ss. 


On this 17 day of November, 1942, before me ap- 
peared John W. Snyder, to me personally known, who, 
being by me duly sworn did say that he is the Executive 
Vice President of Defense Plant Corporation; that the 
seal affixed to the foregoing instrument is the corporate 
seal of said Corporation; that said instrument was signed 
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and sealed in behalf of said Corporation by authority of 
its board of directors; and said John W. Snyder ac- 
knowledged said instrument to be the free act and deed 


of said Corporation. 


In Witness Whereof, I have hereunto affixed my of- 
ficial signature with the [99] seal of my office the day 
and year above written. 

(Seal) (Signed) Thomas S. Kelly, 3rd 

Notary Public, District of Columbia 

My commission expires September 1, 1946 


State of California 
County of San Diego—ss. 

On this 11th day of November, 1942, before me ap- 
peared Carlos Tavares, to me personally known, who, 
being by me duly sworn did say that he is the President 
of Tavares Construction Company, Inc., that the seal 
affixed to the foregoing instrument is the corporate seal 
of said Corporation; that said instrument was signed and 
sealed in behalf of said Corporation by authority of its 
board of directors; and said Tavares Construction Co., 
Inc. acknowledged said instrument to be the free act and 
deed of said Corporation. 

In Witness Whereof, I have hereunto affixed my of- 
ficial signature with the seal of my office the day and 
year above written. 

(Seal) (Signed) Grace D. Horton 

Notary Public, San Diego Co., Cal. 

My commission expires Feb. 5, 1946 [100] 
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Tavares 
(Amendatory #6) 
Pancor 407 


AGREEMENT AMENDING AGREEMENT OF 
PeASE 


This Amendatory Agreement, made and entered into 
this 9th day of March, 1943, by and between Defense 
Plant Corporation (hereinafter referred to as “Defense 
Corporation”), a corporation created by Reconstruction 
Finance Corporation pursuant to Section 5d of the Re- 
construction Finance Corporation Act, as amended, to aid 
the Government of the United States (hereinafter some- 
times called the “Government’’) in its National Defense 
Program, and Tavaras Construction Company, Inc. (here- 
inafter called ‘““Lessee”), a corporation organized and do- 


ing business under the laws of the State of California; 


Witnesseth: 


Whereas, an Agreement of Lease was entered into on 
the 27th day of December, 1941, by and between De- 
fense Corporation and Lessee covering the lease by De- 
fense Corporation to Lessee of a Site, Facilities and Ma- 
chinery for the purpose of enabling Lessee to increase 
production and to extend its capacity for the production 
of concrete barges for the United States Government in 


connection with the National Defense Program; and 
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Whereas, said Agreement of Lease was amended by 
agreements dated April 13, 1942, July 1, 1942, July 29, 
1942, August 12, 1942 and November 11, 1942; and 


Whereas, said Agreement of Lease, as amended, pro- 
vided, among other things, that the maximum amount 
which Defense Corporation would be required to expend 
thereunder should not exceed Two Million Two Hundred 
Sixty Thousand Six Hundred Forty Dollars ($2,260,640) ; 
and 


Whereas, Lessee has advised that said amount is in- 
sufficient and Lessee accordingly has requested that said 
amount be increased by Five Hundred Thirty-seven Thou- 
sand Four Hundred Twenty-six Dollars ($537,426) ; and 


Whereas, the Maritime Commission has advised that 


the increase requested by Lessee has its approval; 


Now, Therefore, in consideration of the premises it is 
agreed by and between the parties hereto that said Agree- 
ment of Lease entered into on December 27, 1941, by and 
between Defense Corporation and Lessee, as amended, be 
and the same hereby is furthr amended by striking there- 
from paragraphs Ten and Thirteen, and substituting in 
lieu of said paragraphs the following paragraphs Ten and 
Thirteen: [101] 


Ten: Notwithstanding any other provisions here- 
in contained, the maximum amount which Defense 
Corporation shall be required to expend hereunder 
shall not exceed Two Million Seven Hundred N inety- 
eight Thousand Sixty-six Dollars ($2,798,066). 
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Thirteen: In consideration of the covenants here- 
in contained, and as rental for the Site, Facilities and 
Machinery (in addition to the rental for that part 
of the Site which Lessee leased from National City, 
California, which Lessee agrees to pay during the 
term of the Lease), Lessee agrees to pay to Defense 
Corporation One Hundred Forty Thousand Dollars 
($140,000) for each of the first five (5) boats de- 
livered to the Government and One Hundred Twenty- 
seven Thousand Dollars ($127,000) on each boat 
thereafter delivered to the Government under or pur- 
suant to its contract for the construction of twenty- 
two (22) concrete barges or any other contract with 
the Government for the construction of boats, said 
rent to be paid as each boat is delivered to, and paid 
for by the Government, when the total amount of 
rental which Lessee shall be required to pay here- 
under shall equal the amount expended by Defense 
Corporation under this agreement (including all 
direct expenses, without overhead, incurred by De- 
fense Corporation in connection with the Site, Facili- 
ties and Machinery or in connection with this agree- 
ment) plus interest on each expenditure from the date 
thereof at the rate of four per cent (4%) per an- 
num less an amount equal to interest at four per 
cent (4%) on each rental payment from the date of 
payment thereof, Lessee shall not be required to pay 
further rental. 
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In Witness Whereof, the parties hereto have caused 
their corporate seals to be hereunto affixed, and these 
presents to be signed by their duly authorized [102] of- 
ficers the day and year first above written. 


DEFENSE PLANT CORPORATION 


By (Signed) Frank T. Ronan 
Vice President 
(Seal) 
Attest: (Signed) Leo Nielson 
Secretary 


Signed and sealed in the presence of: 


(Signed) Muriel Krevolin 
(Signed) Jean R. Switzer 


TAVARES CONSTRUCTION COMPANY, INC. 


By (Signed) Carlos Tavares 
President 
(Seal) 


Attest (Signed) Don F. Gates 
Secretary 


Signed and sealed in the presence of: 
(Signed) Gregory D. Smith 
(Signed) Inez E. Carr 


District of Columbia: ss. 


On this 18th day of March, 1943, before me appeared 
Frank T. Ronan, to me personally known, who, being by 
me duly sworn did say that he is the Vice President of 
Defense Plant Corporation, that the seal affixed to the 
foregoing instrument is the corporate seal of said Cor- 
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poration, that said instrument was signed and sealed in 
behalf of said Corporation by authority of its board .of 
directors, and said Frank T. Ronan acknowledged said 
instrument to be the free act and deed of said Corpora- 


tion. 


In Witness Whereof, I have hereunto affixed my of- 
ficial signature with the seal of my office the day and 


year above written. 


(Seal ) (Signed) Susan I. Allen 
Notary Public, District of Columbia 


My commission expires July 14, 1947 


State of California 
County of San Diego—ss. 


On this 9th day of March, 1943, before me appeared 
Carlos Tavares, to me personally known, who, being by 
me duly sworn did say that he is the President of Tavares 
Construction Company, Inc., that the seal affixed to the 
foregoing instrument is the corporate seal of said Corpo- 
ration; that said instrument was signed and sealed in 
behalf of said Corporation by authority of its board of 
directors; and said Carlos Tavares acknowledged said in- 
strument to be the free act and deed of said Corporation. 


In Witness Whereof, I have hereunto affixed my of- 
ficial signature with the seal of my office the day and year 
above written. 

(Seal) (Signed) Grace D. Horton 

Notary Public, San Diego County, Calif. 


My Commission expires Feb. 5, 1946 [103] 
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EP XEWBIT 2 


Contract No. MCc-1879. 


This Agreement, entered into this 27th day of Novem- 
ber, 1941, by and between the United States Maritime 
Commission (hereinafter called the “Commission’’) and 
Tavares Construction Company, Inc., a corporation or- 
ganized and existing under the laws of the State of Cali- 
fornia, Lloyd S. Stroud and R. S. Seabrook, individually 
and as the partnership of Stroud and Seabrook, and C. 
M. Elliott, said corporation and persons being joint 
ventures doing business under the name of .Concrete Ship 
Constructors and being hereinafter referred to as the 
“Contractor”: 


Whereas: 


1. Under the provisions of Public Law 247 (77th 
Congress) approved August 25, 1941, the Commission is 
authorized to construct in the United States, merchant 
vessels of such type, size and speed as it may determine 
to be useful for carrying on the commerce of the United 
States and suitable for the conversion into naval or mili- 
tary auxiliaries and to produce and procure parts, equip- 
ment, material and supplies for such vessels, without ad- 


vertising or competitive bidding; 


2. The Commission has determined that the vessel 
hereinafter described is of a type, size and speed which 
will be useful for carrying on the commerce of the United 
States and suitable for conversion into naval or military 
auxiliaries, and desires the contractor to construct said 


vessel ; 
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3. The aforementioned individuals, partnership and 
corporation warrant and represent that they are, and each 
of them is, authorized and has full power to undertake 
the obligations hereinafter set forth, and that the stock- 
holders and directors of said corporation have taken all 
action required by law and by its Certificate of Incorpora- 
tion and by-laws to authorize its officers to execute, ac- 
knowledge and deliver this contract; and 


4. The Contractor is willing to construct the vessel 
hereinafter described upon the terms and conditions and 
for the consideration hereinafter set forth; 


Now, Therefore, the parties hereto agree as follows: 
Article 1. General Statement of Work. 


(a) The Contractor will furnish all labor, material, sup- 
plies and equipment and will perform all work necessary 
to construct, build and deliver, and will construct, build 
and deliver at his own risk and expense five concrete 
barges (herein called the “Vessels”) in strict accordance 
with the plans and specifications referred to in Article 3 
hereof, and will do everything required of the Contractor 
by this contract and the plans and specifications, including 
the installation of any outfitting or equipment furnished 
by the Commission, all for the consideration hereinafter 
stated. 


(b) The Vessels shall be constructed at the Contrac- 
tor’s shipyard to be located at National City, California 
(herein called the “Shipyard’”’) and each Vessel when com- 
pleted, and after passing the tests prescribed in the specifi- 
cations in a manner satisfactory to the Commission shall 
be delivered to the Commission alongside of a safe and” 
accessible pier at or near the Shipyard where there shall’ 
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be sufficient water for the Vessels always to be afloat, 
custom to the contrary notwithstanding, free and clear 
of all liens and claims of every nature or at such other 
place as may be mutually agreed upon. 


Article 2. Additional Facilities. The Contractor here- 
by agrees to acquire within the shortest time possible such 
shipyard facilities at National City, California as are 
necessary for the performance of the work under this 
contract, and for such purposes will enter into an agree- 
ment satisfactory in form and substance to the Com- 
mission with the Defense Plant Corporation for the 
financing of [104] the cost of such additional facilities. 
In addition to the payments provided for in Article 15 
hereof, the Commission will reimburse the Contractor for 
any and all rental payments made during the term of this 
contract to Defense Plant Corporation pursuant to the 
terms of the aforementioned agreement with such Cor- 
poration, but in no event shall the obligation of the Com- 
mission to make payments hereunder exceed the sum of 
$404,500, plus an amount equal to interest and other 
charges reimbursable to Defense Plant Corporation under 
the terms of the aforementioned agreement. 


Article 3. Plans and Specifications; Interpretation and 
Changes. 


(a) The drawings or plans, and specifications (herein 
called the “plans and specifications”) designated “United 
States Maritime Commission Plans and Specifications 
dated November 13, 1941” for the construction of the 
Vessels have, at or before the execution of this contract, 
been identified by the signatures of the parties hereto and 
are hereby made a part hereof with the same force and 
effect as though herein set out in full. 
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(b) If any discrepancy, difference, or conflict exists 
between the provisions of this agreement and the plans 
and specifications, then, to the extent of such discrepancy, 
difference or conflict only, the plans and specifications 
shall be ineffectual and the provisions hereof shall prevail; 
but in all other respects the plans and specifications shall 
be in full force and effect. Any question whether the 
plans and specifications are in conflict with the provisions 
of this instrument and any conflict or discrepancy between 
the plans and specifications themselves shall be brought 
to the attention of the Commission; in such cases specific 
directions will be given in writing by the Commission to 
the Contractor and compliance by the Contractor with 
such directions shall be obligatory. 


(c) The Contractor shall not (except as provided in 
subsection (b)) depart from the requirements of the plans 
or specifications without prior written approval of the 
Commission. The Contractor shall; in making applica- 
tion to the Commission for changes in the plans or specifi- 
cations, set forth clearly the reasons for the advantages 
of such changes. The right is reserved, however, by the 
Commission to make any deductions from, additions to, 
or further developments of the plans and specifications 


within the general scope thereof. 
Article 4. Contract Price. The contract price of all 
the Vessels shall be the sum of $2,494,430 (based on 


$498,486 per Vessel) together with such additions and 
subject to such deductions as are hereinafter provided. 
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Article 5. Adjustments of Price for Change in Plans 
and Specifications. Within 10 days (or such longer 
period as the Commission may allow) after receipt of 
direction from the Commission to make changes in the 
plans or specifications of any of the Vessels, or of ap- 
proval by the Commission of changes requested by the 
Contractor, the Contractor will furnish to the Commis- 
sion in writing a statement of its estimate of the net 
increase or net decrease in cost to result from such change. 
The Commission (or a Board or Committee designated 
by it to act in its behalf) shall consider the statement so 
submitted by the Contractor and on the basis thereof and 
of such other material as it may deem relevant shall de- 
termine and furnish to the Contractor the amount of any 
such net increase or net decrease in cost. In the event of 
a net increase, the amount thereof plus 10 per cent shall 
be added to the contract price. In the event of a net 
decrease, the amount thereof shall be deducted from the 


contract price. 


Article 6. Adjustments in Contract Price. 


(a) The contract price of the Vessels to be constructed 
and delivered hereunder as stated in Article 4, as adjusted 
from time to time, is subject to increase or decrease for 
increased or decreased labor and material cost determined 
as follows: [105] 


Pe abor. 


A. The portion of the contract price represented 
by labor is accepted (for the purposes of this Article 
only) as $747,729, divided into labor cost,quotas for 
each month of the construction period as follows: 
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Months after 
December 1, 

1941 % Incr. Amount 

i 2.4 $ 17,946 

2 12.4 92,718 

5 15.4 115,150 

4 18.1 135,339 

5 16.5 123,375 

6 13.7 102,439 

7 11.0 82,250 

8 8.0 59,818 

9 Pons) 17,198 

10 0.2 1,496 


B. The Commission will obtain from the United 
States Department of Labor, Bureau of Statistics, 
the average hourly earnings in the Durable Goods 
Group of Manufacturing Industries for the month 
of October, 1941. The Commission will similarly 
obtain such average hourly earnings for each subse- 
quent month of the contract period. The Commis- 
sion shall determine to the nearest 1/10th of 1 per 
cent the percentage, if any, by which such average 
hourly earnings for the monthly period are greater 
or less than the average hourly earnings for the 
month of October, 1941. The percentage of in- 
crease or decrease so determined will be applied to 
the quota above stated for such monthly period, and 
the contract price will be correspondingly increased 


or decreased. 
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2. Materials. 

A. The portion of the contract price represented by 
material is accepted (for the purposes of this Article 
only) as $1,121,594, divided into material cost quotas 
for each quarterly period of the construction of such 


Vessels as follows: 


Quarters after 


December 1, 1941 % Incr. Amount 
Ist (3 mo.) 37.8 $423,963 
2nd (3 mo.) BIO). 602,296 
3rd_ (3 mo.) 8.4 94,214 
4th (1/3 mo.) 0.1 1,121 


B. The Commission will obtain from the United 
States Department of Labor, Bureau of Statistics, 
the index number of wholesale prices for Group VII, 
building materials, for the month of October, 1941. 
The Commission will similarly obtain such index 
number for each subsequent month of the contract 
period. The average of the index numbers so ob- 
tained for the months included in each quarterly 
period shall be taken as the index number for such 
period. The Commission shall determine to the near- 
est 1/10th of 1 per cent the percentage, if any, by 
which such average index number for the quarterly 
period is greater or less than [106] the index number 
for the month of October, 1941. The percentage of 
increase or decrease so determined will be applied to 
the stated quota for the quarterly period, and the 
contract price will be increased or decreased by the 
resulting amount. 
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(b) In the event that during the progress of the work 
hereunder the Commission shall determine that the quotas 
set forth above do not adequately reflect the relative per- 
centage of labor and material expenditures made by the 
Contractor during the quota months or quota periods of 
the construction of the Vessels, adjustments will be made 
in such quotas. The quotas of labor and materials will 
not be altered on account of delays in the completion of 
the Vessels unless extension in contract time is author- 
ized by the Commission, in which case revised quotas as 
determined by the Commission will be used. 


(c) The Commission reserves the right to substitute 
for the method of adjustment set forth in paragraph (a) 
any other method satisfactory to the Contractor should 
it at any time in the judgment of the Commission appear 
that the specified methods do not reflect equitable the in- 
crease in cost of material and labor under the contract. 


(d) The contract price as adjusted under Article 5 and 
paragraph (a) of this Article shall be subject to further 
adjustment as follows: 


(1) In the event that the amounts which have been 
properly paid or which are payable to the Contractor 
under the provisions of paragraph (a) and (c) of 
Article 15 shall exceed the contract price stated in 
Article 4 as adjusted under the provisions of Article 
5 and paragraph (a) of this Article, the contract 
price shall be further adjusted so that it shall equal 
said amounts paid or payable to the Contractor under 
the provisions of said paragraphs (a) and (c) as 
determined by audit. 

(2) In the event that the contract price stated in 
Article 4 as adjusted under the provisions of Article 
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5 and paragraph (a) of this Article shall exceed the 
amounts which have been properly paid or are then 
payable to the Contractor under paragraphs (a) and 
(c) of Article 15, the contract price shall be decreased 
by such amount as will cause it to equal said amounts 
paid or payable under said paragraphs (a) and (c) 
of said Article 15 plus those payable under paragraph 
(d) of such Article. 


Article 7. Delivery Dates. The work under this con- 
tract shall be commenced within five days of the date 
hereof, and each of the Vessels shall be completed in ac- 
cordance with the following schedule: 


Commission’s Contractor’s 


Hull Hull 
Number Number Delivery Date 
634 1 April 16, 1942 
635 Z May 16, 1942 
636 3 July 15, 1942 
637 4 August 14, 1942 
638 . October 13, 1942 [107] 


Article 8. Extension of Time for Completion. 


(a) Within 10 days after receipt or direction from the 
Commission to make changes in the plans and specifica- 
tions, or approval by the Commission of changes requested 
by the Contractor, the Contractor will furnish to the 
Commission in writing a statement of its estimate of the 
probable resulting change in the time for completion of 
the work on any Vessel or Vessels affected by such change. 
The Commission (or a board or committee designated by 
it to act in its behalf) shall consider the statement so sub- 
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mitted by the Contractor and on the basis thereof and of 
such other material as it may deem relevant, shall furnish 
to the Contractor an estimate of such resulting change, 
and the date for the completion of the Vessels affected 
shall be correspondingly changed. If it is later established 
to the satisfaction of the Contractor and the Commission 
that the actual change in time resulting from such changes 
varies from such estimate, the change shall be adjusted. 


(b) In case of any delay caused by the Commission or 
any other agency or instrumentality of the United States, 
or in case of the occurrence of any cause of delay beyond 
the reasonable control of the Contractor, including with- 
out limitation, non-delivery or late delivery of materials 
and equipment (but only if the Contractor has ordered 
such material and equipment at proper times and used 
every reasonable effort to obtain delivery thereof at the 
times required), Government priorities, acts of God (other 
than ordinary storms or inclement weather conditions), 
earthquakes, lightning, floods or fire, strikes, riots, insur- 
rection or war, or delays of subcontractors due to such 
enumerated causes, written notice thereof and the antici- 
pated results thereof shall be given promptly by the Con- 
tractor to the Commission. Within 20 days after such 
cause of delay has ceased to exist, the Contractor shall 
file with the Commission a statement of the actual delay 
resulting from such cause. The Commission (or a Board 
or Committee designated by it to act in its behalf) shall 
determine the duration of such delay, and the time for 
completion of the Vessel or Vessels, the delivery of which 
has been delayed thereby, shall be correspondingly ex- 
tended. 


(c) Without prejudice to the Contractor’s rights, the 
determination of any and all claims for change in the 
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time for completion of any Vessel shall, at the request 
of either the Commission or the Contractor, be postponed 
until the completion of such Vessel. 


Article 9. Liquidated Damages or Bonuses for Early 
or Late Completion.. In case the Contractor shall fail to 
complete and deliver any Vessel within the time herein 
prescribed (as extended under the provisions of the pre- 
ceding Article) there shall be deducted as liquidated 
damages from the amount payable to the Contractor un- 
der the provisions of paragraph (d) of Article 15 hereof 
the sum of $50.00 for each calendar day or part thereof 
during which the delivery of each Vessel is so delayed. 
In the event that the Contractor shall, however, complete 
any Vessel prior to the time prescribed for such comple- 
tion, there shall be paid as bonus to the Contractor, in 
addition to the other payments specified in this contract, 
the sum of $50.00 for each calendar day elapsing from 
the date on which the Vessel is actually delivered to the 
date prescribed for such delivery. The total amount of 
liquidated damages payable hereunder shall be limited to 
the amount which would otherwise be payable to the 
Contractor under the provisions of paragraph (d) of 
Article 15, and bonus payments shall be subject to the 
limitations set forth in said paragraph (d). 


Article 10. Contractor to Receive and Care for Items 
Furnished by Commission. The Contractor shall receive, 
inspect, check as to agreement with bill of lading, store, 
insure, protect, and install aboard the Vessels prior to 
delivery, all or any of the items required by the specifica- 
tions or [108] otherwise to be furnished by the Commis- 
sion. 
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Article 11. Materials and Workmanship—Domestic 
Preference. In the performance of the work covered by 


this contract, the Contractor, subcontractors, material 
men, or suppliers shall use only such unmanufactured 
articles, materials, and supplies, as have been mined or 
produced in the United States, and only such manufac- 
tured articles, materials, and supplies as have been manu- 
factured in the United States substantially all from ar- 
ticles, materials, or supplies mined, produced or manufac- 
tured, as the case may be, in the United States; the fore- 
going provisions shall not apply to such articles, materials, 
or supplies of the class or kind to be used or such articles, 
materials, or supplies from which they are manufactured 
as are not mined, produced, or manufactured, as the case 
may be, in the United States in sufficient and reasonable 
available commercial quantities and of a satisfactory 
quality, or to such articles, materials, or supplies as may 
be excepted by the head of the Department under the 
proviso of Title III, Section 3, of the Act of Congress 
approved March 3, 1933 (41 U.S. C. 10). 


Article 12. Inspection—Approval of Plans. 


(a) All material and workmanship shall be subject to 
inspection, by inspectors of the Commission or such other 
representatives as the Commission may designate at any 
and all proper times during manufacture or construction 
at any and all places where such manufacture or construc- 
tion is carried on. 


(b) The Contractor shall furnish promptly all reason- 
able facilities and materials including suitable furnished 
offices with light, heat, telephone, desks, drawing tables, 
and filing cabinets, necessary for safe and convenient in- 
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spection and any test that may be required by the in- 
spectors. 


(c) Working plans shall be submitted to the Com- 
mission in accordance with such procedure as it may 
prescribe and blueprints of such plans shall be furnished 
when required by the Commission. The Commission shall 
promptly pass on all plans and requisitions submitted for 
action. 


(d) The Commission shall promptly pass all work and 
material conforming to the requirements of this contract, 
and shall promptly reject all work and material not con- 
forming to the requirements of this contract. Rejected 
workmanship shall be satisfactorily corrected, and re- 
jected material shall be satisfactorily replaced with proper 
material, and the Contractor shall promptly segregate and 
remove the rejected material. 


(e) All inspection and tests by the Commission shall be 
performed in such manner as not to unnecessarily delay 
the work. The Contractor shall be charged with any ad- 
ditional costs of inspection when material and workman- 
ship are not ready at the time inspection is requested by 
the Contractor. 


(f) Any dispute between the Contractor and any rep- 
resentative of the Commission under this Article, shall be 
referred promptly to the Commission, and the decision of 
the Commission thereon shall be final and conclusive. 


(g) The provisions of this Article are subject to the 
provisions of this contract relative to the trials and ac- 
ceptance of the Vessels. 

Article 13. Test and Acceptance. When each barge 


is completed and after the Commission has made such 
tests thereon as it may prescribe, such barge, if it meets 
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with the requirements of the plans and specifications and 
this contract, will be accepted by the Commission subject 
to the provisions of Article 14. 


Article 14 Guarantee Period. If at any time within 


6 months after the acceptance of each Vessel any weak- 
ness, deficiency, defect, failure, breaking down or deteri- 
oration in such Vessel, including her machinery, appur- 
tenances, [109] and equipment, other than that due to 
wear and tear, or the negligence or other improper act or 
omission of the Commission or other operator thereof 
shall appear, the Contractor will be required to make 
good, at its expense, any such defects to the satisfaction 
of the Commission. Any such work required to be done 
is to be carried out at a port agreeable to the Commission. 
In computing said period of 6 months from date of ac- 
ceptance, the time, if any, but only such time, during 
which the Vessel is not available for service on account 
of any weakness, deficiency, defect, failure, breaking 
down or deterioration of the Vessel for which the Con- 
tractor is responsible, shall be excluded. 


The Contractor shall be informed of all defects and 
deficiencies discovered during said guarantee period for 
which it is held responsible, and, whenever practicable, 
shall be given an opportunity to inspect the same before 
the defects and deficiencies are remedied, and the decision 
of the Commission as to the responsibility of the Contrac- 
tor for such defects and deficiencies shall be final and 
binding on the parties to this contract. 


No payments made under the provisions of this Article 
shall be included in the cost of the Vessels for the purpose 
of making payments under the provisions of Article 15 
hereof or otherwise, and the total liability of the Con- 
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tractor under this Article shall be limited to the amount 
of payments which are payable or have been paid to the 
Contractor under the provisions of paragraphs (c) and 
(d) of said Article 15. 


Article 15. Payment of Contract Price. 


(a) Partial payments on account of the contract price 
shall be made during the progress of the work hereunder 
to the Contractor by the Commission at semi-monthly or 
such other intervals as the parties may mutually agree 
upon. Such partial payments shall be based upon that 
portion of the value of the work done and materials on 
hand which is represented by the cost thereof (inclusive 
of overhead), and the Contractor shall accompany each 
voucher for such partial payment with a statement in 
form satisfactory to the Commission setting forth such 
cost. Any payment made on the basis of such voucher 
shall be subject to adjustment upon final audit by the 
Commission. The Commission may, upon such terms 
and conditions as it may prescribe, include, as part of the 
value of work and materials, work performed by any 
subcontractor or materials, machinery or equipment to be 
installed in the Vessels, although not yet delivered, if 
title to such materials, machinery or equipment shall have 
vested in the Commission. 


(b) No payments shall be made except on bills, vouch- 
ers, Or invoices in such number and form and executed 
and attested in such manner and supported by such evi- 
dence as shall be prescribed by the Commission. All 
warrants for payments hereunder shall be made payable 
to the Contractor or order. 


(c) Upon launching of each Vessel, there shall be paid 
to the Contractor, in addition to the payments provided 
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for in paragraph (a) hereof, the sum of $6,797.50, and 
upon delivery thereof the sum of $6,797.50. 


(d) In the event that the payments made under para- 
graphs (a) and (c) hereof shall, upon completion and 
delivery of all the Vessels and a final audit under this 
contract, be found to be less than the contract price stated 
in Article 4 and adjusted under the provisions of Article 
5 and paragraph (a) of Article 6, the Commission shall 
pay to the Contractor an amount equal to (i) 50 percent 
of the sum by which the contract price, adjusted as afore- 
said, exceeds the amount paid under the provisions of 
paragraph (a) and (c), less (11) any liquidated damages 
payable under Article 9 hereof, plus (111) any bonuses 
payable under said Article 9; Provided, that in no event 
shall the total amount payable under the provisions of this 
paragraph (including bonuses payable under the provisions 
of Article 9 hereof) excess the sum of $158,586. [110] 


(e) The payments specified in the preceding paragraphs 
of this Article shall constitute full consideration to the 
Contractor for all the work to be performed under the 
provisions of this contract. 


Article 16. Determination of Cost. 


(a) For the purposes of making payments under Ar- 
ticle 15 hereof the term “cost” as therein used shall include 
all amounts which the Commission determines are charge- 
able directly to the construction, outfitting and equipping 
of the Vessels or to constitute items of overhead expense 
which are not directly chargeable thereto but are incident 
and necessary for the work of constructing, outfitting and 
equipping the Vessels. Such cost shall be determined by 
the Commission in accordance with the applicable provi- 
sions of its “Regulations Prescribing the Method for De- 
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termining Profit, Adopted May 4, 1939,” it being under- 
stood and agreed that there shall be included in such costs 
overhead and depreciation on any equipment or plant fur- 
nished by the Contractor for use in connection with the 
work hereunder and the cost of expendable tools and 
supplies consumed in accordance with and to the extent 


permitted by the provisions of said Regulations. 


(b) In determining cost for the purpose of Article 15 
hereof the Commission will exclude therefrom (1) any 
expense, including (without limitation) traveling expense, 
deemed by the Commission to be excessive, (2) the cost of 
remedying work and replacing materials which are de- 
fective because of the failure of the Contractor to use 
reasonable diligence and the cost of performing any work 
required under the provisions of Article 14 hereof, (3) 
the exclusions required under paragraph 7.23 of said 
“Regulations Prescribing the Method of Determining 
Profit, Adopted May 4, 1939,” and (4) costs incurred by 
the Contractor in contravention of the provisions of this 


contract including those of Article 17. 


(c) All costs shall be scrutinized by the Commission 
to determine that they are fair, just and not in excess of 
the market price for the materials and services for which 


they are incurred. 


(d) Statement returns relative to expenditures shall be 
made as and when directed by the Commission, and all 
books, files and other records in respect thereto shall at 
all times be open for inspection by representatives of the 
Commission. 
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Article 17. Purchases, Subcontracts and Wage Rates. 


(a) Wherever practicable, the Contractor shall obtain 
from responsible firms and individuals competitive bids 
for the material, equipment and services required in con- 
nection with the performance of the work under this con- 
tract and shall award orders therefor to the lowest satis- 
factory bidder. Where, however, such procedure is not 
practicable or expedient, contracts may be made and 
orders awarded upon the basis of market or negotiated 
prices. No order shall, however, be placed or subcontract 
made which calls for the performance of services or the 
delivery of materials, equipment and machinery at a price 
in excess of $10,000 per Vessel without the prior approval 
of the Commission or its authorized representative. 


(b) Subject to applicable laws and regulations of any 
agency of the United States issued pursuant to such laws, 
the rate of wages paid by the Contractor for work per- 
formed under this contract shall not, without the consent 
of the Commission, be in excess of those established by 
any stabilization or other conference held under the aus- 
pices of the National Defense Advisory Commission or 
other agency of the United States for the region in which . 
the Shipyard is located, or in the event that rates have not 
been established for such region, in excess of those which 
may be approved from time to time by the Commis- 
sion. [111] 


Article 18. Title. The title to all materials, equipment, 


supplies, and all other property assembled at the Shipyard 
or elsewhere for the purpose of being used for the con- 
struction of the Vessels, as well as title to the Vessels 
themselves, on account of which payments are made shall 
immediately be vested in the Commission: Provided, how- 
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ever, that nothing herein contained shall be construed as 
a waiver by the Commission of its right to require the 
Contractor to replace, at Contractor’s expense, unsatis- 
_ factory workmanship or materials as herein provided: 
Provided further, that the Contractor shall have an equity 
in any such material, equipment, supplies, and other prop- 
erty to the extent that it may not have been fully paid 
for by the Commission. 


Article 19. Taxes. The Contractor shall pay all 


United States, State, County, and City or other taxes, 
assessments or duties lawfully assessed against the Vessels, 
materials, supplies or equipment to be used under this 
contract prior to delivery thereof to the Commission. 


Article 20. Liens. 


(a) When payment is to be made under this contract, 
as a condition precedent thereto, the Commission may, in 
its discretion, require that evidence satisfactory to it, to 
be furnished by the Contractor showing what, if any, 
liens or rights in rem of any kind against the Vessels, or 
their machinery, fittings, or equipment, or the materials 
on hand for use in the construction thereof, have been 
or can be acquired for or on account of any work done, 
or any machinery, fittings, equipment, or material already 
incorporated as a part of said Vessels, or on hand for 
that purpose; but it is hereby further stipulated, cove- 
nanted, and agreed by the Contractor, for itself and on 
its own account and for and on account of all persons, 
firms, associations, and corporations furnishing labor and 
material for the Vessels, and this contract is upon the 
express condition that no liens or rights in rem of any 
kind shall lie or attach upon or against the Vessels or 
their machinery, fittings, or equipment, or the materials 
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therefor, or any part thereof, or of either, for or on 
account of any work done upon or about said Vessels, ma- 
chinery, fittings, equipment, or materials, or of any ma- 
terials furnished therefor or in connection therewith, nor 
for or on account of any other cause, or thing, or of any 
claims or demands of any kind, except the claims of the 
Commission. 


(b) Ifa lien or encumbrance arising out of the work to 
be performed hereunder is filed against the Vessels, or 
any of them, or against any materials, equipment, supplies 
or other property intended therefor, the Contractor shall 
forthwith notify the Commission thereof, and the Com- 
mission, subject to the provisions of this Article, may 
satisfy the same and withhold the amount thereof, to- 
gether with any expenses incurred in connection therewith 
from the amount of any payment or payments which may 
then be due or which may thereafter become due to the 
Contractor. If the amount of any such payments is in- 
sufficient to permit the deduction of the entire cost and 
expense so incurred by the Commission, the Contractor 
shall, nevertheless, be liable to the Commission for the 
deficiency and will pay the same to the Commission on 
demand. In the event the Commission does not satisfy 
any such lien or encumbrance, it may, nevertheless, with- 
hold the amount thereof, as provided above, unless and 
until such lien or encumbrance is satisfied by the Contrac- 
tor. 


(c) If a lien or encumbrance arising out of the work 
to be performed hereunder is filed against the Vessels, or 
any of them, or the materials, equipment, supplies, or 
other property intended therefor, the Contractor shall 
within 15 days thereafter, cause the Vessel or Vessels, 
materials, equipment, supplies or other property to be 
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released and any lien on them or any of them to be dis- 
charged; nothing contained herein, however, shall be 
construed as preventing the Contractor from contesting 
any such lien or encumbrance or the debt to which it may 
relate, but in the event of any such contest it shall be 
the duty of the Contractor within the time named to pro- 
cure by court order a release of the property from the 
lien or encumbrance by the filing of a bond, [112] or 
otherwise, if any such remedy is available under the law; 
and in the event it is not, the Contractor shall then im- 
mediately take such steps as in the opinion of the Com- 
mission shall prevent such lien or encumbrance from 
delaying the work, and shall indemnify and save harmless 
the Commission from all costs, charges, and damages in- 
curred, or possible of being incurred, by reason of such 
contest or in any way attributable thereto. 


Article 21. Insurance on Vessels and Materials. Until 
each Vessel has been completed, physically delivered, and 
accepted by the Commission, such Vessel and all materials, 
outfitting, equipment, and appliances to be installed in the 
Vessels including all materials, outfitting, equipment and 
appliances provided by the Commission for and used or 
to be used in the construction thereof shall be kept fully 
insured under Builder’s Risk form of policies or other 
usual forms of insurance including loss or damage caused 
by strikers, locked out workmen, and/or persons taking 
part in labor disturbances, and/or riot or civil commotion 
and/or malicious damage and/or sabotage and/or van- 
dalism and such other forms of insurance as the Com- 
mission may require in an amount at no time less than 
the aggregate of amounts paid or payable to the Contrac- 
tor by the Commission under this agreement plus the value 
of any materials, outfitting, equipment, and appliances 
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furnished by the Commission. The amount of insurance, 
the terms of the policies, and the insurance companies, 
underwriters, or underwriting funds shall at all times be 
satisfactory to the Commission. All policies of insurance 
shall be taken out in the name of the Contractor for ac- 
count of Whom It May Concern, and losses under such 
policies shall be made payable to the Commission for dis- 
tribution by it to the Commission, or the Contractor as 
their respective interests may appear. All cover notes 
and policies, with all premiums or other charges prepaid, 
shall be delivered to the Commission for its approval and 
custody. Policies if not in conformance herewith shall be 
surrendered and cancelled upon direction of the Com- 
mission and new policies procured in conformance here- 
with. 


The Contractor may, in its discretion, and shall, if and 
as required by the Commission, secure fidelity and other 
similar bonds, workmen’s compensation, public liability 
and automobile liability insurance and such other insurance 
as may be required by the laws of the state in which the 
Shipyard is located. The Contractor may also obtain 
other insurance against liabilities of the Contractor to any 
third person for any cause whatsoever. All insurance 
required pursuant to instruction of the Commission shall 
at all times be maintained with companies, underwriters, 
or underwriting funds, in amounts and under forms of 
policies, satisfactory to the Commission. 


The Contractor shall not be deemed to have warranted 
the validity or coverage of any such insurance. In the 
event that any of the insurance required by the Commis- 
sion hereunder by reason of any act, omission, or negli- 
gence of the Contractor shall not be kept in full force and 
effect, the Contractor shall pay to the Commission all 
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losses and indemnify the Commission against all claims 
and demands which would otherwise have been covered 
by such insurance. 


Article 22. Injury to Employees. The Contractor 


shall indemnify and save harmless the United States, the 
Commission, and any other agency or instrumentality of 
the United States, and the Vessels, against all claims aris- 
ing from injury to or death of employees, workmen, tres- 
passers, licensees, and all other persons, whether in, on, 
or about the work to be performed hereunder or from 
damage to or loss of property, due to the act, neglect or 
default of the Contractor or subcontractors or their agents 
or employees; it being expressly understood that the 
workmen engaged upon the work on the Vessels to be 
constructed hereunder shall at all times be employees of 
the Contractor or subcontractors and not of the Com- 
mission. 

Article 23. Patent Infringement. The Contractor 
shall be responsible for any and all claims made against 
the Commission or the Vessels for infringement of patents 
or patent rights or for the use of patented articles in 
connection with the work and material furnished by the 
Contractor, and shall [113] defend, save harmless, and 
indemnify the United States, the Commission, and every 
agency or instrumentality of the United States, and the 
Vessels against all such claims and against all costs, ex- 
penses, charges, and damages which the said parties or 
any of them, may be obliged to pay by reason thereof, 
including expenses of litigation, if any; provided, however, 
that upon any such claim being made against said parties 
or any thereof, the Contractor will be promptly notified 
of such claim and also of any suit brought in connection 
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therewith and will be given an opportunity to defend the 
same; and provided, that no payment on account of any 
such claim shall be made by the said United States, the 
Commission, or any other agency or instrumentality of 
the United States, unless either with the consent of the 
Contractor or pursuant to the decree of a proper court 
or tribunal. 


Article 24. Covenant to Make Prompt Payment. The 
Contractor covenants that it will have and maintain at all 
times, sufficient working funds for the carrying out of its 
obligations hereunder, and will make prompt payment 
for all labor, materials, services, and other charges which 
are to be paid under this contract. 


Article 25. Labor Laws. 


(a) The Contractor shall not employ any person under- 
going sentence of imprisonment at hard labor. 


(b) The Contractor will report monthly, and will cause 
all subcontractors to report in like manner, within 5 days 
after the close of each calendar month on forms to be 
furnished by the United States Department of Labor, 
the number of persons on their respective pay rolls, the 
aggregate amount of such pay rolls, the man-hours 
worked, and the total expenditures for materials. He 
shall furnish to the Department of Labor the names and 
addresses of all subcontractors on the work at the earliest 
date practicable: Provided, however, That the require- 
ments of this paragraph shall be applicable only for work 
at the site of the construction project. 


(c) The Contractor and subcontractors at the site of 
the construction project will comply with the provisions 
of Public Act No. 324, 73rd Congress, approved June 13, 
1934, (48 Stat. 948) and with the provisions of the regu- 
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lations issued by the Secretary of Labor thereunder, en- 
titled “Regulations Applicable to Contractors and Sub- 
contractors on Public Building and Public Work and on 
Building and Work Financed in Whole or in Part by 
Loans or Grants from the United States,” published in 
the Federal Register March 1, 1941. 


(d) This contract is subject to the provisions of the 
Act of June 25, 1936, (Public No. 814), entitled “An Act 
to provide more adequate protection to workmen and 
laborers on projects, buildings, constructions, improve- 
ments, and property wherever situated, belonging to the 
United States of America, by granting to the several 
States jurisdiction and authority to apply their State 
workmen’s compensation laws on all property and premises 
belonging to the United States of America.” 


Article 26. Eight-Hour Law. Until otherwise pro- 
vided by law, provisions of law prohibiting more than 8 
hours of labor in any one day of persons engaged upon 
work covered by this contract shall, in accordance with 
the provisions of the Act approved October 10, 1940 
(Public No. 831, 76th Cong.), be suspended. The provi- 
sions of said Act approved October 10, 1940 are applicable 
to this contract. 


Article 27. Prohibition Against Employment of Cer- 
tain Persons and Against Discrimination. The Contrac- 
tor shall not employ any person who advocates, or who is 
a member of an organization that advocates, the over- 
throw of the Government of the United States by force 
or violence to perform any part of the work under this 
contract, and as a condition to the employment of any 
person for the performance of such work, the Contractor 
shall, if the Commission so directs, require such person 
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to execute and to file an affidavit in such form as to satis- 
fy the requirements of Section 4 of Public Law No. 23 
(77th Congress), [114] approved March 27, 1941, but 
the execution and filing of such affidavit shall be without 
prejudice to the right of the Commission to require such 
further evidence in the premises as it may deem desirable. 
The Contractor agrees that in the performance of the 
work under this contract, it will not discriminate against 
any worker because of race, creed, color or national origin. 
(Executive Order No. 8802, approved June 25, 1941.) 


Article 28. Contingent Fees. The Contractor war- 


rants that he has not employed any person to solicit or 
secure this contract upon any agreement for a commis- 
sion, percentage, brokerage, or fee, contingent or other- 
wise. Breach of this warranty shall give the Commission 
the right to terminate the contract, or, in its discretion, 
to deduct from the contract price or consideration the 
amount of such commission, percentage, brokerage, or 
fees. This warranty shall not apply to commissions pay- 
able by contractors upon contracts or sales secured or 
made through bona fide established commercial or selling 
agencies maintained by the Contractor for the purpose of 


securing business. 


Article 29. Officials not to Benefit. No member of or 
delegate to Congress, nor Resident Commissioner, shall 
be admitted to any share or part of this contract or to 
any benefit that may arise therefrom, except as provided 
in Section 116 of the Act approved March 4, 1909, (35 
Statselro2)),. 
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Article 30. Events of Default. The following shall 


constitute events of default under this contract: 


(a) Failure of the Contractor in any respect to 
use due diligence in proceeding with the performance 
of the work required under this contract, or failure 
to perform any of the covenants on its part to he 
performed hereunder, provided that the Commission 
in either instance shall give notice to the Contractor 
as to such failure and Contractor shall not within 
thirty days after being so notified cure such failure. 


(b) The filing by the Contractor or any of the 
undersigned individuals or the undersigned partner- 
ship or corporation of a petition in bankruptcy or for 
reorganization under the Bankruptcy Act or the 
entry of an order upon petition against the Con- 
tractor or any of the said individuals or said part- 
nership or corporation adjudicating such Contractor, 
individuals, partnership or corporation or any of them 
a bankrupt, or the appointment of a receiver or re- 
ceivers of the Contractor, said individuals, partner- 
ship or corporation or any of them or of any prop- 
erty belonging to the Contractor, said individuals, 
partnership or corporation necessary for the per- 
formance of its obligations under this agreement. 


Article 31. Termination on Account of Default. 


(a) Under the occurrence of any of the events of de- 
fault set forth in Article 30 hereof the Commission may 
terminate this contract and enter upon the shipyard of 
the Contractor and take possession thereof as well as of 
any Vessels either completed or uncompleted and any 
machinery, materials, fittings, equipment and supplies 
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theretofore or thereafter delivered at the Shipyard to be 
incorporated in the construction or the equipment of the 
Vessels, or to be used in connection therewith, together 
with all plans, specification, calculations and other rec- 
ords required for the construction or equipment of the 
Vessels. In the event of termination pursuant to the pro- 
visions of this Article, the Commission may complete, or 
cause to be completed, all of the work to be performed 
upon the Vessels hereunder, and for such purpose, may 
take possession of so much of the Shipyard and the Con- 
tractor’s plant, equipment, tools, machinery and appliances 
as may be necessary for the proper conduct of such work, 
and use and occupy the same without payment of rental 
or any other charge therefor until all of the work to be 
performed upon the Vessels has been completed. [115] 


In the event that this contract is terminated pursuant 
to the provisions of this Article, the Contractor shall not 
be entitled to receive any further payments from the Com- 
mission on account of the contract price with the excep- 
tion of payments which have accrued under the provisions 
of paragraphs (a) and (c) of Article 15 prior to date 


of termination. 


Article 32. Optional Cancellation by the Commission. 


(a) At any time prior to the completion of the work 
to be performed hereunder, the Commission may cancel 
this contract upon written or telegraphic notice to the 
Contractor, and upon the effective date of such cancella- 


tion the Contractor shall stop all work hereunder except 
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as otherwise directed by the Commission. In the event of 
cancellation under this Article, the Commission shall pay 


to the Contractor the following amounts: 


(1) The cost of work performed and materials, 
equipment and machinery acquired for use in any 
Vessel whether or not completed and delivered other 
than costs which have been previously paid under the 
provisions of paragraph (a) of Article 15 of this 
contract. 


(2) An amount equal to 10 percent of the cost 
of said work, materials, equipment and machinery or 
6 percent of the contract price (as adjusted under 
the provisions of Article 5 and paragraph (a) of 
Article 6 to date of cancellation) multiplied by the 
percentage of the completion of the contract work, 
whichever amount shall be the lesser, less any pay- 
ments previously made to the Contractor under the 
provisions of paragraphs (c) and (d) of Article 
eeiereot. 


(3) An amount equal to the cancellation fees, ap- 
proved by the Commission, or charges paid by the 
Contractor in connection with the cancellation of any 
subcontract or other agreement for materials, ma- 
chinery or equipment to be used or services to be per- 
formed in connection with the construction of the 
Vessels if the Commission shall have permitted the 
cancellation of such subcontracts or other agreements. 


(4) Any other expenses of the Contractor in con- 
nection with the cancellation of this contract which 
are determined by the Commission to be necessary 
and reasonable. 
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(b) If this contract is cancelled pursuant to the pro- 
visions of this Article, the Commission shall permit the 
Contractor to cancel all subcontracts or other agree- 
ments theretofore entered into by the Contractor for the 
materials, machinery or equipment to be used or services 
to be performed in connection with the construction of 
the Vessels except in those cases where the continued per- 
formance of such subcontract or other agreements is 
necessary for the completion of work which the Com- 
mission .directs the Contractor to perform or where the 
Commission offers to take over and perform the Con- 
tractor’s obligations under such subcontracts or other 
agreements. 


Article 33. Loss of or Damage to Vessels. If there 


shall be an actual loss of any Vessel prior to its delivery 
to the Commission, or if any Vessel shall be so damaged 
that in the determination of the Commission work there- 
on should be abandoned, the Commission may, at its 
option, either require the Contractor to construct another 
vessel as a replacement for the Vessel so lost or destroyed 
or modify this contract so as to relieve the Contractor of 
its obligation to deliver the Vessel so lost or damaged. 
In either case, payments made under the provisions of 
paragraphs (a) and (c) of Article 15 hereof on account 
of the Vessel so lost or damaged shall be disregarded in 
determining the amount of payment to which the Con- 
tractor is entitled under the provisions of paragraph (d) 
of said Article 15. In the event that the Commission 
requires the Contractor to construct a replacement vessel 
as aforesaid, no adjustment [116] will be made in the 
contract price on account of such replacement. In the 
event however, that the Contractor is, pursuant to the 
provisions of this Article, relieved of its obligations to 
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deliver any Vessel, the contract price stated in Article 4 
shall be reduced by an amount equal to such price di- 
vided by the number of Vessels to be constructed here- 
under, and the maximum amount payable under the pro- 
visions of paragraph (d) of Article 15 shall be reduced 
in the same proportion. 


Article 34. Arbitration. Notwithstanding any other 
provisions to the contrary, in any case where this agree- 
ment provides that determination by the Commission of 
a question of fact shall be final or conclusive, the Con- 
tractor may, within 10 days after the making of such 
determination, give notice to the Commission of its appeal 
therefrom. Questions of fact with respect to which an 
appeal is so taken shall be referred to arbitrators, the 
Commission and the Contractor each designating one and 
the two thus appointed, in case of disagreement, designat- 
ing a third as umpire. The arbitrators shall give prompt 
notice to both parties of their determination of such ques- 
tions of fact, which shall thereupon supersede the deter- 
minations of the Commission and shall be binding upon 
the Commission and the Contractor. 


Article 35. Effect of this Contract. Said Travares 
Construction Company, Inc. and the partnership of Stroud 
and Seabrook, as well as the members of such partner- 
ship, and C. M. Elliott shall be jointly and severally bound 
hereunder and all of said individuals and said corpora- 
tion and said partnership shall be bound by the acts or 
representations of any one of said individuals, said cor- 
poration, said partnership or the members thereof, and 
payment by the Commission to any one shall constitute 
payment to all of them. Wherever reference is made here- 
in to the “Contractor” it shall mean said individuals, said 
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partnership, the members of said partnership and said 
corporation, both as individuals and as joint venturers. 
In Witness whereof, the parties hereto have executed 
this agreement as of the day and year first above written. 
(Seal) 
UNITED STATES MARITIME COMMMSie® 
Eye 5. LAND 


Chairman 
Attest: 
Viw@eeerT, JR. 
Secretary 
(Seal) 


TAVARES CONSTRUCTION COMPANY iG 
By: HENRY OWieRAGE 
Vice President 
Putest: 
DON F. GATES 
Secretary 


STROUD AND SEABROOK 
By: LEOVYS SS. Cew 
Lloyd S. Stroud 
(Individually and as a partner) 
By: RR. S. SEABROOK 
R. S. Seabrook 
(Individually and as a partner) 
€. M. ELEIGI® 
CA Vi EEG tit 
Approved as to form: 
WADE H. SKINNER 


Assistant General Counsel 
U. S. Maritime Commission [117] 
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TIDELANDS WE ese 


This Indenture of Lease made and entered into this 
Ist day of January, 1942, by and between City of National 
iis hereinafter referred to as the = @ity, sand the 
Tavares Construction Company, Incorporated, a Califor- 
nia Corporation, hereinafter referred to as the ‘‘Corpora- 
tion”; 


Witnesseth, as follows: 


That said City, under and by virtue of the laws of the 
State of California, has jurisdiction over certain Tide- 
lands in San Diego Bay adjacent to National City, and by 
this agreement does rent and lease to the.Corporation the 
following described tidelands and subject to the following 
terms and conditions: 


First: The property covered by this lease is described 
as follows: 

Commencing at bulkhead point #302, as estab- 

lished by U. S. Engineer Department; thence S 6° 

35’ 32” E. 409.09 feet to point of beginning: thence 

N 83° 24’ 28” E. 1379.87 feet; thence S 10° 02’ 45” 

W. 655.58 feet; thence S 83° 24’ 28” W. 987.17 

feet; thence N 6° 35’ 32” W. 76.0 feet; thence S 63° 

O3 59" W 2118.63 feet; themcenN@ m5 oe ayy 
628.14 feet to point of beginning. 


Said property is delineated upon the blue print attached 
hereto and made a part hereof, and contains approximate- 
ly 800,009 square feet. 


Second: The term of this lease shall commence on the 
Ist day of January, 1942, and shall extend for a term of 
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five years ending December 31, 1946, with the option 
hereby granted for an additional term of five years, and 
with a second option for an additional extension of an 
additional term of five years, and for a third option for 
an additional extension of an additional five years thereof. 
In the event of the election of the Corporation to continue 
such lease for the additional five years continuance in 
accordance with each of said options, the Corporation 
shall give notice in writing to said City, thirty days prior 
to the termination of this lease or extension thereof, by 
either or all of said options. 


Third: The Corporation agrees to pay to the City as 
rental for the described property the sum of Eight Thous- 
and Dollars ($8,000.00) per year. Said rentals shall be 
paid as follows: Four Thousand Dollars ($4,000.00) 
upon the execution of this agreement and Four Thousand 
Dollars ($4,000.00) on the first of July, 1942; and there- 
after semi-annual payments of Four Thousand Dollars 
($4,000.00) each on the Ist day of January and the Ist 
day of July each and every year thereafter. 


Fourth: The Corporation shall have the right to as- 
sign the lease or any portion or to sublease amy portion of 
the leased premises. In the event of an assignment of 
the lease, or any portion thereof or in the event of a 
sublease, to Defense Plant Corporation or any other de- 
partment, branch or agency of the United States Govern- 
ment, the Tavares Construction Company, Incorporated 
shall make all rental payments to the City of National 
City, notwithstanding such assignment or sublease, and 
shall also make all payments of taxes with respect to real 
property used or placed upon the premises by the De- 
fense Plant Corporation or any other department, [118] 
branch or agency of the United States Government. 
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Fifth: In the event that the Corporation shall fail to 
pay to the City the rental sum for said leased premises, 
when due, the City may terminate this lease agreement 
without the necessity of a demand or notice to said Cor- 
poration. In that event the Corporation shall have sixty 
(60) days from date of default to remove it’s property 
and equipment. With the exception of pilings and ship 
basins. The Corporation or its assigns shall have the 
right after one year to terminate or cancel the lease upon 


thirty (30) days prior written notice to lessor. 


Sixth: The Corporation shall indemnify and keep the 
City harmless from any claims, costs of judgment proxi- 
mately resulting from its operations and occupancy under 
the terms thereof; provided, however, that prompt notice 
of any such claim as may be filed with the City shall be 
given to the Corporation and it shall be afforded the timely 


privilege and option of defending the same. 


Seventh: Lessee, its assigns or sublesee shall have the 
right, subject only to the limitations imposed by law, to 
construct, erect, afhx or maintain upon the leased premises, 
buildings, structures, improvements, machinery and equip- 
ment of any kind or character whatsoever, and it is ex- 
pressly understood and agreed that as between lessors 
and lessee, such buildings, structures, improvements, ma- 
chinery and equipment so constructed, erected, affixed, or 
maintained, regardless of how the same may be affixed 
thereto, shall at all times be deemed to be personal prop- 
erty and lessee or its sublessee shall have the right to re- 
move the same, with the exception of pilings and ship 
basins, at any time during the term of the lease or any 
extension thereof, or within a period of sixty (60) days 
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following expiration, cancellation or termination of the 


lease or any such extension. 


Eighth: In event of breach by the Corporation of any 
of the covenants herein contained, the City may serve 
notice in writing upon the Corporation that if such 
breach is not cured within a sixty-day period, the City 
may declare this lease at an end, and upon such a declara- 
tion by the City of its termination of this lease, the said 
Company shall remove from the said demised premises 
and have no further right or claim thereto, and the City 
shall immediately thereupon, without recourse to the 
Court, have the right to take possession of said premises, 
and said Corporation shall forfeit all rights and claims 
thereto and thereunder; provided, however, that in the 
event of a termination of this lease as in this paragraph 
provided, the Corporation may within such reasonable 
time as the City may designate, remove all buildings, 
structures and equipment and other personal property of 
the Company, except pilings and ship basins, from the 
premises herein leased, or otherwise dispose of the same; 
provided further, that no such termination shall in any 
wise relieve the Company from the obligation to pay any 
rentals and charges accrued and unpaid up to the time 
thereof. 


Ninth: Notwithstanding the conditions herein ex- 
pressed, it is understood and agreed that the City reserves 
to its Council the right and privilege to annul, change 
or modify this lease upon the violation of any of the pro- 


visions hereof by the lessee, as in its judgment may seem 
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proper. Reference is hereby made to all existing laws 
relating to the leasing of tidelands by the City of National 
City and by such reference all restrictions or conditions 
imposed and reservation granted are hereby made a part 
of this lease with the same effect as though expressly set 
fortm herein. [119] 


Tenth: Any rights or liabilities acquired by the Mari- 
time Commission under this lease may be terminated by 
the Maritime Commission after one year from date of 
execution by giving written notice of said termination to 
the City, this shall in no wise affect the rights and lia- 
bilities of the said Corporation under and by virtue of this 


lease. 


Eleventh: The City hereby grants to the Corporation 
an option of taking a lease upon the following described 


premises: 


Beginning at bulkhead point #302, as established 
by U. S. Engineer Department; thence N 77° 00’ 39” 
E. 1487.11 feet; thence S 2°20’ 45” W. 527.48 feet; 
thence S 10° 02’ 45” W. 56.0 feet; thence S 83° 24 
28” W. 1379.87 feet; thence N 6° 35’ 32” W. 409.09 
feet to point of beginning. 


Said property is delineated upon the blue print attached 
hereto and made a part hereof, and contains approxi- 
mately 702,811 square feet, for a term of two years at an 
annual rental of one cent (.0O1¢) per square foot, said 
rental payable semi-annually in advance. This option 


shall be exercisable by notice in writing by the Corpora- 
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tion to the City at any time within two years from the 
date hereof. 


In Witness Whereof said City of National City has 
caused this lease to be executed by its Mayor, and to be 
attested by its Clerk, and said Corporation has caused the 
same to be executed by its duly authorized officers. 


City TERNATIONAL CITY 
by Frederick J. Thatcher (Sgd.) 


Mayor 
Dated: February 2, 1942 
Attest: 
Dale Smith 
City Clerk 
TAVARES CONSTRUCTION COMPANYS 
DY .s:/sdic eee (Sgd.) 
President 


Don F. Gates (Segd.) 
Secretary [120] 


ASSIGNMENT OF LEASE 


Know All Men By These Presents: 


That the undersigned, Tavares Construction Company, 
Incorporated, a California Corporation, for and in con- 
sideration of One Dollar ($1.00), and other good and valu- 
able consideration, the receipt of which is hereby acknowl- 
edged, does hereby assign, transfer and set over to the 


Defense Plant Corporation, an agency of the United 
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States Government, all that certain lease dated January 
13, 1942, executed by the City of National City, a Mu- 
nicipal Corporation, as grantor, the following described 
tidelands in San Diego Bay adjacent to said City of Na- 
tional City and more particularly described as: 


Commencing at bulkhead point #302, as estab- 
lished by U. S. Engineer Department; thence S 6° 
35’ 32” E. 409.09 feet to point of beginning; thence 
N 83° 24’ 28” E. 1379.87 feet; thence S 10° 02’ 45” 
W. 655.58 feet; thence S 83° 24’ 28” W. 987.17 feet; 
thence N 6° 35’ 32” W. 76.0 feet; thence S 63° 03’ 
59” W 218.63 feet; thence N 6° 35’ 32” W 628.14 
feet to point of beginning. 

and, 

Beginning at bulkhead point #302, as established 
by U. S. Engineer Department; thence N 77° 00’ 39” 
E. 1487.11 feet; thence S 2° 20’ 45” W. 527.48 feet; 
thence S 10° 02’ 45” W. 56.0 feet; thence S 83° 24’ 
28” W. 1379.87 feet; thence N 6° 35’ 32” W. 409.09 
feet to point of beginning. 

To have and to hold the same from the date hereof for 


the remainder of said lease. 
Dated this 30th day of January, 1942. 
TAVARES CONSTRUCTION €OMPeANY: INC. 


DY (Sgd.) 
President 
Don F. Gates (Sgd.) 
Secretary [121] 
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EXHIBIT 4 
Contract No. MCc-20,984 


This Contract, entered into as of the 26th day of Oc- 
tober, 1943, by and between the United States Maritime 
Commission (herein called the ‘“Commission”) and 
Tavares Construction Company, Inc., a corporation or- 
ganized and existing under the laws of the State of Cali- 
fornia, Lloyd S. Stroud and R. S. Seabrook, individually 
and as a partnership of Stroud and Seabrook, and C. M. 
Elliott, Carlos Tavares, Henry M. Page, and Don F. 
Gates, said corporations and persons being joint ven- 
turers doing business under the name of Concrete Ship 


Constructors (herein called the “Contractor’’) ; 


Whereas: 


1. Under the provisions of Public Law No. 5 (77th 
Congress), approved February 6, 1941, the Commission 
is authorized to construct, reconstruct, repair, equip and 
outfit, by contract or otherwise, vessels or parts thereof 
for any other department or agency of the United States 
Government to the extent that such department or agency 


is authorized by law to do so for its own account; 


2. The War Department has requested the Commis- 
sion to have constructed and equipped certain concrete 


barges of the type referred to in this contract; and 


3. The Commission desires the Contractor to con- 
struct the aforementioned concrete barges upon the terms 


and conditions hereinafter set forth. 
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Now, Therefore, in consideration of the premises and 
of the mutual promises hereinafter set forth, the parties 


hereto agree as follows: 


Article 1: General Statement of Work. The Con- 
tractor will furnish all labor, materials, supplies and equip- 
ment, and will perform all work necessary to construct, 
build and deliver, at its own risk and expense, twenty- 
five barges (herein called the “Vessels’) in strict ac- 
cordance with the plans and specifications referred to in 
Article 2 hereof, and will do everything required of the 
Contractor by this contract and the plans and specifica- 
tions, including the installation of outfitting and equip- 
ment furnished by the Commission, all for the considera- 
tion of $7,600,000 (based on $304,000 per vessel), here- 
in called the “contract price’, together with such addi- 
tions and subject to such deductions as are herein pro- 
vided for. 


The Vessels shall be constructed at a shipyard (herein 
called the “Shipyard’’) owned by Defense Plant Corpo- 
ration and leased to said Tavares Construction Com- 
pany, Inc. Subject to the terms and conditions of such 
lease agreement, the Contractor shall have the right to 
use such Shipyard for the purpose of performing the 
work hereunder without the payment of rental or any 


charge therefor. 


The work under this contract shall be commenced with- 
in thirty days of the date hereof and each of the Vessels 
shall be completed in accordance with the following 


schedule: 
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Commission’s Contractor’s Delivery 

Hull Numbers Hull Numbers Dates 
2214 January 28, 1944 
ANS January 30, 1944 
2216 January 31, 1944 
ANF February 15, 1944 
2218 February 19, 1944 
2210 February 23, 1944 
2220 February 25, 1944 
2221 February 27, 1944 
2222 February 29, 1944 
Bia) March 10, 1944 
2224 March 15, 1944 
2225 March 20, 1944 
2226 March 25, 1944 
2227 March 28, 1944 
2228 March 31, 1944 
2229 April 5, 1944 
2230 April 10, 1944 
2231 April 15, 1944 
2232 April 20, 1944 
2235 April 25, 1944 
2234 April 30, 1944 
2255) May 5, 1944 
2236 May 15, 1944 
2237 May 22, 1944 
2238 May 31, 1944 [122] 


Article 2: Plans and Specifications; Interpretation 
and Changes. 
(a) The drawings, plans and specifications (herein 


called the “plans and specifications”) designated ‘Design 
B5-BJ1”, of the Vessels have, at or before the execution 
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of this contract, been identified by the signatures of the 
parties hereto and are hereby made a part hereof with 
the same force and effect as though herein set out in full. 


(b) If any discrepancy, difference, or conflict exists 
between the provisions of this agreement and the plans 
and specifications, then, to the extent of such discrepancy, 
difference or conflict only, the plans and specifications 
shall be ineffectual and the provisions hereof shall prevail; 
but in all other respects the plans and specifications shall 
be in full force and effect. Any question whether the 
plans and specifications are in conflict with the provisions 
of this instrument and any conflict or discrepancy be- 
tween the plans and specifications themselves shall be 
brought to the attention of the Commission; in such cases 
specific directions will be given in writing by the Commis- 
sion to the Contractor and compliance by the Contractor 
with such directions shall be obligatory. 


(c) The Contractor shall not (except as provided in 
subsection (c)) depart from the requirements of the 
plans or specifications without prior written approval of ' 
the Commission. The Contractor shall, in making op- 
plication to the Commission for changes in the plans or 
specifications, set forth clearly the reasons for and ad- 
vantages of such changes. 

Article 3: Adjustments of Price for Change in Plans 
and Specifications. Within 10 days (or such longer 
period as the Commission may allow) after receipt of 
direction from the Commission to make changes in the 
plans, specifications, or of approval by the Commission 
of changes requested by the Contractor, the Contractor 
will furnish to the Commission in writing a statement of 
its estimate of the net increase or net decrease in cost to 
result from such change. The Commission (or a Board 
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or Committee designated by it to act in its behalf) shall 
consider the statement so submitted by the Contractor and 
on the basis thereof and of such other material as it may 
deem relevant shall determine and furnish to the Con- 
tractor the amount of any such net increase or net de- 
crease in cost. In the event of a net increase, the amount 
thereof plus 10 per cent shall be added to the contract 
price. In the event of a net decrease, the amount thereof 
shall be deducted from the contract price. 


Article 4: Increase in Price for Increased Labor or 
Material Costs. The contract price stated in Article 1, 


as adjusted from time to time, is subject to an increase 
for increased labor or material costs, determined as fol- 


lows: 
ie Labor 


(a) The portion of the contract price represented 
by labor is accepted (for the purposes of this 
Article only) as $2,669,000, divided into 
labor costs quotas for each month of the 
construction period as follows: 


Months After Per Cent 


November 1, 1943 Increment Amount 
1 1.6 $ 42,560 
2 Fell 204,820 
3 22,2 590,520 
4 22.6 601,160 
5 22.9 609,140 
6 165 438,900 
vi 6.5 172,900 


[123] 
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(b) The Commission will obtain from the United 


States Department of Labor, Bureau of 
Statistics, the index for the Pacific Coast 
Zone of the average hourly earnings of pro- 
duction workers in the shipbuilding com- 
panies having contracts with the United 
States Maritime Commission and the Navy 
Department for the month of October, 1943. 
The Commission will similarly obtain such 
average hourly earnings for each subsequent 
month of the contract period and shall de- 
termine to the nearest 1/10th of 1 per cent 
the percentage, if any, by which such aver- 
age hourly earnings for the monthly period 
are greater or less than the average hourly 
earnings for the month of October, 1943. 
The percentage of increase or decrease so de- 
termined will be applied to the quota above 
stated for the monthly period and the con- 
tract price will be correspondingly increased 
or decreased. 


2. Material: 


(c) 


(d) 


The portion of the contract price represented 
by materials is accepted (for the purposes 
of this Article only) as $2,705,600. 

The material cost determined in (c) is here- 

by divided into material cost quotas for each 

quarterly period of the contract, as follows: 
Quarters After Per Cente 


November 1, 1943 Increment Amount 
Ist (3 months) 61.6 $1,666,650 
2nd (3 months) 37.9 1,025,422 


. 3rd (1 month) Or oy528 
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(e) 


The Commission will obtain from the United 
States Department of Labor, Bureau of 
Statistics, the index number of wholesale 
prices for Group VII, building materials, for 
the month of October, 1943. The Commis- 
sion will similarly obtain such index num- 
ber for each subsequent month of the con- 
tract period. The average of the index 
numbers so obtained for the months in- 
cluded in each quarterly period shall be 
taken as the index number for such period. 
The Commission shall determine to the near- 
est 1/10th of 1 per cent the percentage, if 
any, by which such average index number 
for the quarterly period is greater than the 
index number for the month of October, 
1943. The percentage of increase so deter- 
mined will be applied to the quota above 
stated for such quarterly period, and the 
contract price will be correspondingly in- 
creased. 


3. General: 


(f) 


(g) 


The Commission reserves the right to sub- 
stitute for the index for labor or material 
any other method or index satisfactory to 
the Contractor should it at any time in the 
judgment of the Commission appear that the 
specified indices do not reflect equitably the 
increases in costs of material or labor under 
the contract. 


Payments for increases in contract price 
pursuant to this Article will be deferred un- 
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til final payment, provided, however, that the 
Commission may make partial payments 
on [124] account of such increases as may 
accrue from time to time subject to such 
requirements and conditions precedent to such 
payments as it may prescribe. 


Article 5: Extension of Time for Completion: Ter- 


mination in Event of Total Loss. 


(a) Within 10 days (or such longer period as the Com- 
mission may allow) after receipt of direction from the 
Commission to make changes in the plans and specifica- 
tions, or approval by the Commission of changes requested 
by the Contractor, the Contractor will furnish to the 
Commission in writing a statement of its estimate of the 
probable resulting delay in completion of the work on 
the Vessel or Vessels affected by such change. The Com- 
mission (or a Board or Committee designated by it to 
act in its behalf) shall consider the statement so submit- 
ted by the Contractor and on the basis thereof and of such 
other material as it may deem relevant shall determine and 
furnish to the Contractor in writing a statement of the 
estimated period of such resulting change, and the date 
for the completion of the Vessels affected shall be cor- 
respondingly extended. If it is later established to the 
satisfaction of the Contractor and the Commission that 
the actual delay resulting from such changes varies from 
such estimate, the extension shall be adjusted accordingly. 


(b) In case of any delay caused by the Commission or 
in case of occurrence of any cause of delay beyond the 
control of the Contractor, including without limitation 
acts of God (other than ordinary storms) earthquakes, 
lightning, floods, or fire, strikes, riots, insurrections, or 
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war, or delays of subcontractors due to such enumerated 
causes, written notice thereof and of the anticipated effect 
thereof shall be given promptly by the Contractor to the 
Commission. Within 20 days after such cause of delay 
has ceased to exist, the Contractor shall file with the Com- 
mission a statement of the actual delay resulting from 
such cause. The Commission (or a Board or Committee 
designated by it to act in its behalf) shall determine the 
duration of such delay, and the time for the completion 
of the Vessel or Vessels, the delivery of which has been 
delayed thereby, shall be correspondingly extended, but 
only if such delay actually caused delay in the final com- 
pletion and delivery of the Vessels affected. 


(c) If it shall appear to the satisfaction of the Com- 
mission that the Contractor has ordered all necessary 
materials at the proper times and used every reasonable 
effort to obtain delivery of such materials at the time and 
in the order required to carry on the work properly but 
that non-delivery of such materials delayed the completion 
of any of the Vessels the Commission may, in its discre- 
tion, grant such extension of time for the completion of 
the Vessel or Vessels, delivery of which has been delayed 
thereby, as it may deem proper under the circumstances. 

(d) Without prejudice to the Contractor’s rights, the 
determination of any and all claims for extension of the 
time for completion shall, at the request of either the 
Commission or the Contractor, be postponed until the 
completion of the Vessels. 

Article 6: Contractor to Receive and Care for Items 
Furnished by Commission. The Contractor shall, at its 
own expense, receive, inspect, check as to agreement with 
bill of lading, store, insure, protect, and install aboard 
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the Vessels prior to delivery, all or any of the items re- 
quired by the spacifications or otherwise to be furnished 
by the Commission. 


Article 7: Materials and Workmanship—Domestic 
Preference. Unless otherwise specifically provided for in 


this specification, all workmanship, equipment, materials, 
and articles incorporated in the Vessels covered by this 
contract are to be of a suitable grade of their respective 
kinds for the purpose. Where equipment, materials or 
articles are referred to in the specifications as “equal to” 
any particular standard, the Commission shall decide 
[125] in case of dispute, the question of equality, and the 
decision of the Commission thereon shall be final and con- 
clusive upon the Contractor. The Contractor shall fur- 
nish to the Commission for its approval the name of the 
manufacturer of machinery, mechanical and other equip- 
ment, which it contemplates incorporating in the Vessels. 
When required by the specifications or when called for 
by the Commission, the Contractor shall furnish full in- 
formation concerning the materials or articles that it con- 
templates incorporating in the Vessels. Samples of ma- 
terials shall be submitted for approval when so directed. 


In the performance of the work covered by this con- 
tract the Contractor, subcontractors, material men, or 
suppliers shall use only such unmanufactured articles, 
materials, and supplies, as have been mined or produced 
in the United States, and only such manufactured articles, 
materials, and supplies as have been manufactured in the 
United States substantially all from articles, materials, 
or supplies mined, produced or manufactured, as the case 
may be, in the United States; the foregoing provision shall 
not apply to such articles, materials, or supplies of the 
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class or kind to be used or such articles, materials, or sup- 
plies from which they are manufactured as are not mined, 
produced, or manufactured, as the case may be, in the 
United States in sufficient and reasonably available com- 
mercial quantities and of a satisfactory quality, or to such 
articles, materials, or supplies as may be excepted by the 
head of the Department under the proviso of Title ITI, 
Section 3 of the Act of Congress approved March 3, 
33 (41 U. S. Canoe 


Article 8: Inspection—Approval of Plans. 


(a) All material and workmanship (not otherwise 
designated by the specifications) shall be subject to inspec- 
tion, by inspectors of the Commission at any and all 
proper times during manufacture or construction at any 
and all places where such manufacture or construction is 
carried on. 


(b) The Contractor shall furnish promptly, without 
additional charge, all reasonable facilities and materials, 
including suitably furnished offices with light, heat, tele- 
phone, desks, drawing tables, and filing cabinets, necessary 
for the safe and convenient inspection and test that may 
be required by the inspectors. 


(c) Blue prints of all working plans as they are pre- 
pared during the progress of the work shall be submitted 
(in such numbers as may be required) to the Commission 
for action and it shall promptly take appropriate action in 
the time required by the specifications. Requisitions for 
all materials requiring Commission approval are to be 
forwarded to the Commission with necessary information 
before purchases of such materials are made. The Com- 
mission shall promptly pass on all plans and requisitions 
submitted for action. 
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(d) The Commission shall promptly pass all work and 
material conforming to the requirements of this contract, 
and shall promptly reject all work and material not con- 
forming to the requirements of this contract. Rejected 
workmanship shall be satisfactorily corrected, and re- 
jected material shall be satisfactorily replaced with proper 
material without charge therefor, and the Contractor shall 
promptly segregate and remove the rejected material. 


(e) All inspection and tests by the Commission shall be 
performed in such manner as not to unnecessarily delay 
the work. The Contractor shall be charged with any 
additional costs of inspection when material and work- 
manship are not ready at the time inspection is requested 
by the Contractor. 


(f) Any dispute between the Contractor and any rep- 
resentative of the Commission under this Article 8, shall 
be referred promptly to the Commission, and the decision 
of the Commission thereon shall be final and conclu- 
sive. [126] 


(g) The provisions of this Article 8 are subject to the 
provisions of other Articles of this Contract and the 
specifications relative to the trials and acceptance of the 
Vessels. 

Article 9: Trials, tests and Delivery. When each 
Vessel is completed as required by this contract and has 
passed in a manner satisfactory to the Commission all the 
trials and tests prescribed in the specifications, the Com- 
mission shall accept delivery of such Vessel. 

Article 10: Guaranty Period. If at any time within 6 
months after the acceptance of each Vessel any weakness, 
deficiency, defect, failure, breaking down or deterioration 
in such Vessel, due to defective workmanship or material 
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supplied by the Contractor including her machinery, ap- 
purtenances, and equipment, other than that due to wear 
and tear, or the negligence or other improper act or omis- 
sion of the Commission or other operator thereof shall 
appear, the Contractor shall be required to make good, 
at its expense, any such defects to the satisfaction of the 
Commission. Any such work required to be done is to 
be carried out at a port agreeable to the Commission. In 
computing said period of 6 months from date of accept- 
ance, the time, if any, but only such time, during which 
the Vessel is not available for service on account of any 
weakness, deficiency, defect, failure, breaking down or 
deterioration of the Vessel for which the Contractor is 
responsible, shall be excluded. 


The Contractor shall be informed of all defects and 
deficiencies discovered during said guaranty period for 
which it is held responsible, and, whenever practicable, 
shall be given an opportunity to inspect the same before 
the defects and deficiencies are remedied, and the decision 
of the Commission as to the responsibility of the Contrac- 
tor for such defects and deficiencies shall be final and 
binding on the Contractor. 


Article 11: Payment of Contract Prices. 


(1) Partial payments shall be made by the Com- 
mission to the Contractor as the work progresses, at 
the end of each calendar month or as soon thereafter 
as practicable: Provided, however, that payments 
made prior to the final payment herein shall not ex- 
ceed in the aggregate 96 per cent of the value (as 
represented by the contract price) of the work done 
and materials delivered to the yard for the construc- 
tion of the Vessels, and provided, further, that the 
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Commission may, on such terms and conditions as 
it may prescribe, include, as part of the value of the 
work done on the Vessels work performed by any 
Subcontractor on materials, machinery or equipment 
to be installed in the Vessels, even though such Sub- 
contractor has not made delivery thereof at the yard 
or plant of the Contractor nor Completed the work 
required of him with respect thereto if the title to 
such materials, machinery or equipment included as 
part of the value of the work done on the Vessels 
shall have vested in the Commission. 


The Commission may, on such terms and conditions 
as it may prescribe, make payment to the Contractor 
of the full compensation, including retained percent- 
ages less authorized deductions, for each Vessel com- 
pleted and accepted hereunder on the basis of $304,000 
per Vessel. 


(2) No payments shall be made except on bills, 
vouchers, or invoices in such number and form and 
executed and attested in such manner as shall be 
prescribed by the Commission. All warrants for 
payment hereunder shall be made payable to the Con- 
tractor or order. [127] 


Article 12: Report of Cost—Excess Profits—Subcon- 


tractors. The Contractor agrees; 


(1) To make a report under oath to the Commis- 
sion upon completion of this contract, setting forth 
in the form prescribed by the Commission the total 
contract price, the total cost of performing this con- 
tract, the amount of Contractor’s overhead charged 
to such cost, the net profits and the percentage such 
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net profit bears to the contract price, and such other 
information as the Commission shall prescribe; 


(2) To pay to the Commission profit, as shall be 
determined by the Commission, in excess of 10 per 
cent of the contract price: Provided, That, if such 
amount is not voluntarily paid, the Commission shall 
determine the amount of such excess profit and col- 
lect it in the same manner that other debts due the 
United States may be collected; 


(3) To make no subdivisions of any contract or 
subcontract for the same article or articles for the 
purpose of evading the provisions of this Article, and 
any subdivision of any contract or subcontract in- 
volving an amount in excess of $10,000 shall be sub- 
ject to the conditions prescribed in this Article; 


(4) That the books, files, and all other records 
of the Contractor, or any holding, subsidiary, af- 
filiated, or associated company, shall at all times be 
subject to inspection and audit by any person desig- 
nated by the Commission, and the premises, including 
the Vessel, of the Contractor, shall at all times be 
subject to inspection by the agents of the Commission. 


(5) To make no subcontract unless the subcontrac- 
tor agrees to the foregoing conditions of this Article 
Wr 


It is understood and agreed that the provisions of this 
Article shall not apply to contracts or subcontracts for 
scientific equipment used for communication and naviga- 
tion as may be so designated by the Commission. 


The provisions of this Article shall not apply to any 
subcontract which would otherwise be within such provi- 
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sions if such subcontract is entered into in any taxable 
year of the subcontractor to which subchapter E of Chap- 
ter 2 of the Internal Revenue Code is applicable, and if 
such subcontractor is not affiliated, within the meaning 
of subsection (b) of Section 402 of the Second Revenue 
Act of 1940, at the time such subcontract is entered into, 
or any time thereafter, up to and including the date of 
its completion. 


The requirement of payment by the Contractor to the 
Commission of profits as provided in this Article is con- 
tractual and shall in effect constitute a reduction in the 
contract price payable by the Commission as finally de- 
termined hereunder. The method of accounting for 
profits and the determination of costs incurred by the 
Contractor shall, however, be in accordance with the re- 
quirements of Section 505 (b) of the Merchant Marine 
Act of 1936 and the applicable regulations of the Com- 
mission issued thereunder. 


euicle 13: Title. The title to all materials equip= 


ment, supplies and all other property assembled at the 
Contractor’s plant or elsewhere for the purpose of being 
used for the construction of the Vessels as well as title 
to the Vessels themselves, on account of which payments 
are made shall immediately be vested in the Commission: 
Provided, however, that nothing herein contained shall be 
construed as a waiver by the Commission of its right to 
require the Contractor to replace, at Contractor’s expense, 
unsatisfactory workmanship or materials as herein pro- 
vided: Provided further, that the Contractor shall have 
an equity in any such material, equipment, supplies, and 
other property to the extent that it may not have been 
fully paid for by the Commission. [128] 


152. Tavares Construction Company, Inc., et al. 


Article 14: Taxes. The Contractor shall pay all 


United States, State, County, and City or other taxes, 
assessments or duties lawfully assessed against the Ves- 
sels, materials, supplies or equipment to be used under 
this contract prior to delivery thereof to the Commission. 
It is understood and agreed, however, that the contract 
price of the Vessels does not include any Federal tax im- 
posed by Chapters 25 or 29 of the Internal Revenue Code 
or similar taxes which may hereafter be imposed on the 
Vessels or subsidiary articles to be purchased by the Con- 
tractor and incorporated therein, and that the Commission 
will issue a Government Tax Exemption Certificate 
(Standard Form 1094) covering this contract, together 
with authority to issue certificates of exemption with re- 
spect to subsidiary articles purchased by the Contractor on 
a tax-free basis and in accordance with T. D. 5114, ap- 
proved January 27, 1942, and any amendments thereto 
or modifications thereof. 


Article 15: Liens. 


(a) When payment is to be made under this contract, 
as a condition precedent thereto, the Commission may, in 
its discretion, require evidence satisfactory to it, to be 
furnished by the Contractor showing what, if any, liens 
or rights in rem of any kind against said Vessels, or their 
machinery, fittings, or equipment, or the materials on 
hand for use in the construction thereof, have been or 
can be acquired for or on account of any work done, or 
any machinery, fittings, equipment, or material already 
incorporated as a part of said Vessels, or on hand for 
that purpose; but it is hereby further stipulated, cove- 
nanted, and agreed by the Contractor, for himself and on 
its own account and for and on account of all persons, 
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firms, associations, and corporations furnishing labor and 
material for said Vessels and this contract is upon the ex- 
press condition that no liens or rights in rem of any kind 
shall lie or attach upon or against said Vessels or their 
machinery, fittings, or equipment, or the materials there- 
for, or any part thereof, or of either, for or on account 
of any work done upon or about the Vessels, machinery, 
fittings,. equipment, or materials, or of any materials 
furnished therefor or in connection therewith, nor for or 
on account of any other cause, or thing, or of any claims 
or demands of any kind, except the claims of the Commis- 
sion. 


(b) If a lien or encumbrance arising out of the work 
is filed against the Vessels, or against any materials, 
equipment, supplies or other property intended therefor, 
the Contractor shall forthwith notify the Commission 
thereof, and the Commission, subject to the provisions of 
this Article 15, may satisfy the same and withhold the 
amount thereof, together with any expenses incurred in 
connection therewith from the amount of any payment or 
payments which may then be due or which may thereafter 
become due to the Contractor. If the amount of any such 
payments is insufficient to permit the deduction of the en- 
tire cost and expense so incurred by the Commission, the 
Contractor shall, nevertheless, be liable to the Commission 
for the deficiency and will pay the same to the Commission 
on demand. In the event the Commission does not satis- 
fy any such lien or encumbrance, it may, nevertheless, 
withhold the amount thereof, as provided above, unless 
and until such lien or encumbrance is satisfied by the Con- 
tractor. 


(c) If a lien or encumbrance arising out of the work 
is filed against the Vessels or the materials, equipment, 
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supplies, or other property intended therefor, the Contrac- 
tor shall, within 15 days thereafter, cause the Vessels, 
materials, equipment, supplies or other property to be 
released and any lien on them or any of them to be dis- 
charged; nothing contained herein, however, shall be con- 
strued as preventing the Contractor from contesting any 
such lien or encumbrance or the debt to which it may 
relate, but in the event of any such contest it shall be the 
duty of the Contractor within the time named to procure 
by court order a release of the property [129] from the 
lien or encumbrance by the filing of a court bond, or 
otherwise, if any such remedy is available under the law; 
and in the event it is not, the Contractor shall then imme- 
diately take such steps as in the opinion of the Commis- 
sion shall prevent such lien or encumbrance from delaying 
the work, and shall indemnify and save harmless the 
Commission from all costs, charges, and damages in- 
curred, or possible of being incurred, by reason of such 
contest or in any way attributable thereto. 


Article 16: Insurance on Vessels and Materials. Un- 


til the Vessels have been completed, physically delivered, 
and accepted by the Commission, the Vessels and all ma- 
terials, outfitting, equipment, and appliances to be installed 
in the Vessels including all materials, outfitting, equip- 
ment and appliances provided by either the Commission 
for and used or to be used in the construction thereof 
shall, at the expense of the Contractor, be kept fully in- 
sured under Builder’s Risk form .of policies or other usual 
forms of insurance including loss or damage caused by 
strikers, locked out workmen, and/or persons taking part 
in labor disturbances, and/or riot or civil commotion in 
an amount at no time less than the aggregate of amounts 
paid the Contractor by the Commission under this agree- 
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ment plus the value of any materials, outfitting, equip- 
ment, and appliances furnished by the Commission. The 
amount of insurance, the terms of the policies, and the 
insurance companies, underwriters, or underwriting funds 
shall at all times be satisfactory to the Commission. All 
policies of insurance shall be taken out in the name of the 
Contractor for account of Whom It May Concern, and 
losses under such policies shall be made payable to the 
Commission for distribution by it to the Commission, or 
the Contractor as their respective interests may appear. 
All cover notes and policies, with all premiums or other 
charges prepaid, shall be delivered to the Commission for 
its approval and custody. Policies if not in conformance 
herewith shall be surrendered and cancelled upon direction 
of the Commission and new policies procured in conform- 
ance herewith. 


Article 17: Injury to Employees. The Contractor 


shall indemnify and save harmless the United States, the 
Commission, and any other agency or instrumentality of 
the United States, and the Vessels, against all claims aris- 
ing from injury to or death of employees, workmen, 
trespassers, licensees, and all other persons, whether in, 
on, or about the work to be performed hereunder or from 
damage to or loss of property, due to the act, neglect or 
default of the Contractor or subcontractors or their agents 
or employees; it being expressly understood that the 
workmen engaged upon the work on the vessel to be con- 
structed hereunder shall at all times be employees of the 
Contractor or subcontractors and not of the Commission. 


Article 18: Patent Infringement. The Contractor 
shall be responsible for any and all claims made against 
the Commission, or the Vessels for infringement of 
patents or patent rights or for the use of patented articles 
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in connection with the work and material furnished by 
the Contractor, and shall defend, save harmless, and in- 
demnify the United States, the Commission, and every 
agency or instrumentality of the United States and the 
Vessels against all such claims and against all costs, ex- 
penses, charges, and damages which the said parties or 
any of them, may be obliged to pay by reason thereof, in- 
cluding expenses of litigation, if any; provided, however, 
that upon any such claim being made against said parties 
or any thereof, the Contractor will be promptly notified 
of such claim and also of any suit brought in connection 
therewith and will be given an opportunity to defend 
the same; and provided, that no payment on account of 
any such claim shall be made by the said United States, 
the Commission, or any other agency or instrumentality 
of the United States, unless either with the consent of the 
Contractor or pursuant to the decree of a proper court or 
tribunal. [130] 


Article 19: Labor Laws. 


(a) The Contractor shall not employ any person un- 


dergoing sentence of imprisonment at hard labor. 


(b) The Contractor will report monthly, and will cause 
all Subcontractors to report in like manner, within 5 days 
after the close of each calendar month on forms to be 
furnished by the United States Department of Labor, the 
number of persons on their respective pay rolls, the aggre- 
gate amount of such pay rolls, the man-hours worked, and 
the total expenditures for materials. He shall furnish to 
the Department of Labor the names and addresses of all 
Subcontractors on the work at the earliest date practic- 


able: Provided, however, That the requirements of this 
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paragraph shall be applicable only for work at the site 
of the construction project. 


(c) The Contractor and subcontractors at the site of 
the construction project will comply with the provisions 
of Public Act No. 324, 73d Congress, approved June 13, 
1934, (48 Stat. 948) and regulations duly issued there- 
under, as in effect from time to time. In the event that 
such regulations, or any part thereof, are superseded or 
amended from time to time, any such change shall be ef- 
fective, with respect to this contract, upon the date speci- 
fied in the action effecting such change, or to the extent 
permitted thereby, at such earlier date as may be speci- 
fied in a notice given by the Contractor to the Commis- 
sion. 


(d) The Contractor and its subcontractors shall pay 
all mechanics and laborers employed on work under this 
contract and directly upon the site of the work, uncondi- 
tionally and not less often than once a week, and without 
subsequent deduction or rebate on any account, the full 
amounts accrued at time of payment, computed at wage 
rates not less than those which may be determined by the 
Secretary of Labor pursuant to the provisions of the 
Act approved March 3, 1931 (46 Stat. 1494) to be the 
prevailing rates for the various classes of such laborers 
and mechanics; and the scale of wages to be paid shall be 
posted by the Contractor in a prominent and easily acces- 
sible place at the site of the work. The Commission shall 
have the right to withhold from the Contractor and sub- 
contractors so much of accrued payments as may be con- 
sidered necessary by the Commission to pay to laborers 
and mechanics employed by the Contractor or any sub- 
contractor on the work the difference between the rates 
of wages required by the contract to be paid laborers and 
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mechanics on the work and the rates of wages received 
by such laborers and mechanics and not refunded to the 
Contractor, subcontractors or their agents. The Com- 
mission will furnish the Contractor with the wage scale 
determined by the Secretary of Labor as aforesaid, and 
until such wage scale is so furnished, the Contractor shall 
be under no obligations under the provisions of this para- 
graph. 

(e) This contract is subject to the provisions of the 
Act of June 25, 1936, (Public No. 814), entitled “An Act 
to provide more adequate protection to workmen and 
laborers on projects, buildings, constructions, improve- 
ments, and property wherever situated, belonging to the 
United States of America, by granting to the several 
States jurisdiction and authority to apply their State 
workmen’s compensation laws on all property and premises 
belonging to the United States of America.” 

Article 20: Eight-Hour Law. Until otherwise pro- 
vided by law, provisions of law prohibiting more than 8 
hours of labor in any one day of persons engaged upon 
work covered by this contract shall, in accordance with 
the provisions of the Act approved October 10, 1940 
(Public No. 831, 76th Cong.), be suspended. The provi- 
sions of said Act approved October 10, 1940 are applic- 
able to this contract. [131] 

Article 21: Prohibition against Employment of Cer- 
tain Persons—Fair Employment Practice. The Contrac- 
tor shall not employ any person who advocates, or who is 
a member of an organization that advocates, the over- 
throw of the Government of the United States by force 
or violence to perform any part of the work under this 
contract, and as a condition to the employment of any 
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person for the performance of such work, the Contractor 
shall, if the Commission so directs, require such person to 
execute and to file an affidavit in such form as to satisfy 
the requirements of Public Law No. 5 (77th Congress), 
approved February 6, 1941, but the execution and filing 
of such affidavit shall be without prejudice to the right of 
the Commission to require such further evidence in the 
premises as it may deem desirable. The Contractor agrees 
that in the performance of the work under this contract, it 
will not discriminate against any worker because of race, 
creed, color or national origin. (Executive Order No. 
8802, approved June 25, 1941.) 


Article 22: Fees. The Contractor warrants that he 
has not employed any person to solicit or secure this con- 
tract upon any agreement for a commission, percentage, 
brokerage, or fee, contingent or otherwise. Breach of 
this warranty shall give the Commission the right to ter- 
minate the contract, or, in its discretion, to deduct from 
the contract price or consideration the amount of such 
commission, percentage, brokerage, or fee. This war- 
ranty shall not apply to commissions payable by contrac- 
tors upon contracts or sales secured or made through 
bona fide established commercial or selling agencies main- 
tained by the Contractor for the purpose of securing 
business. 


Article 23: Working Capital. The Contractor cove- 
nants that it will have and maintain at all times sufficient 
working funds for carrying out its obligations hereunder 
and will make prompt payments for all labor, materials, 
services and other charges which are to be paid under this 
contract. The Commission reserves the right to pay at 
its option directly to any subcontractor, materialman, 
laborer or other person furnishing materials, labor or 
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services for the performance of the work hereunder any 
amounts which may from time to time be due and unpaid 
to such persons and to deduct from the payments which 
may otherwise be due the Contractor under the terms of 
this contract any amount so paid plus 5 percent thereof, 
provided it shall have given the Contractor 15 days notice 
of its intention to make such payment. In the event, how- 
ever, the Commission exercises such right, it shall be liable 
to the Contractor for any overpayments which it may 
make and nothing in this Article contained shall be con- 
strued as conferring any rights upon any person or cor- 
poration not a party to this contract. 


Article 24: Officials not to Benefit nor be Employed. 
No member of or delegate to Congress, nor Resident Com- 
missioner, shall be admitted to any share or part of this 
contract or to any benefit that may arise therefrom, ex- 
cept as provided in Section 116 of the Act approved 
March 4, 1909, (35 Stats. 1109). No member of or dele- 
gate to Congress, nor Resident Commissioner, shall be 
employed by the Contractor either with or without com- 


pensation as an attorney, agent, officer, or director. (Sec. 
805(e), Merchant Marine Act, 1936.) 


Article 25: Events of Default. The following shall 


constitute events of default under this agreement: 


(a) The failure of the Contractor to prosecute the 
work with such diligence and in such manner as will en- 
able it to deliver the Vessels in accordance with the de- 
livery dates set forth herein, except and to the extent that 
such failure is due to “force majeure” as hereinbefore 
defined, provided that the Commission shall have given 
the Contractor notice of such failure and that the Con- 
tractor shall not within 15 days of the date of receipt of 
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such notice have shown to the satisfaction of the Com- 
mission that it has taken steps [132] sufficient to remedy 
the failure in a manner satisfactory to the Commission. 


(b) The failure of the Contractor in any other respect 
to use due diligence in the performance of the work here- 
under or its failure to perform any of the covenants, 
agreements or undertaking on its part to be performed 
hereunder, including, but not limited to, its agreement to 
make prompt payment for all labor, materials, services 
and other charges which are to be paid under this con- 
tract, provided, that the Commission in either instance 
shall give notice to the Contractor as to such failure, and 
the Contractor shall not within 15 days after being so 
notified correct any failure to use due diligence or under- 
take the performance of said covenants, undertakings or 
agreements required to cure such failure and thereafter 
prosecute in good faith to completion all such work or 
performance required to cure such failure. 


(c) The filing by the Contractor of a petition in bank- 
ruptcy or for reorganization under the Bankruptcy Act 
or the entry of an order upon petition against the Con- 
tractor adjudicating the Contractor a bankrupt, or the 
appointment of a receiver or receivers of the Contractor 
or any property belonging to the Contractor necessary for 
the performance of its obligations under this agreement. 


Article 26: Termination upon Default. In the event 
any one or more of the events of default specified in the 
preceding Article shall have occurred, the Commission 
may, if it so elects, terminate this contract and take pos- 
session of the Shipyard, all Vessels either completed or 
uncompleted, or work in process, and all plans, calcula- 
tions, memoranda, accounts and records necessary for the 
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performance of the work hereunder. In the event the 
Commission takes possession of the Shipyard as afore- 
said, the right of the Contractor to use such Shipyard, 
either under the terms of this contract or any other agree- 
ment between the Contractor and the Commission or 
Defense Plant Corporation, shall terminate, and the Con- 
tractor shall release any right, title or interest, including 
options to purchase, which may be contained in any such 
agreement. The Contractor may, however, withdraw 
from the Shipyard and take possession of such items of 
shipyard equipment and tools owned by the Contractor 
as would. not be incorporated in any of the Vessels or 
consumed in their construction at such time as the last of 
the Vessels to be constructed hereunder shall have been 
completed by the Commission, if it shall have elected to 
complete the Vessels, or at such time as the Commission 
shall have notified the Contractor of its intention not to 
proceed or to abandon the work of completing the Vessels. 
Until the Contractor shall have the right to withdraw 
from the Shipyard said equipment and tools as aforesaid, 
the Commission shall have the right to use free of rental 
or any other charge such tools and equipment for the 
sole purpose of completing the Vessels. 


In the event of termination under this Article, and if 
the Commission shall elect to have the Vessels completed, 
the Contractor shall (1) assign such subcontracts and 
orders for materials, services and supplies to be used in 
the performance of work hereunder to the Commission, 
as the Commission may direct, and (2) pay to the Com- 
mission the difference between the total cost to the Com- 
mission of completing the Vessels (including all amounts 
paid to the Contractor hereunder) and the total contract 
price as stipulated herein, as adjusted under the terms 
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of this contract. In the event that the Commission shall 
not elect to complete the Vessels, the Commission may, at 
any time within 120 days from date of termination here- 
under, sell all partially completed Vessels, work in process, 
and materials and supplies at public sale and apply the pro- 
ceeds therefrom (i) to the payment of the cost and ex- 
penses of said sale; (ii) to the payment of damages sus- 
tained by the Commission as a result of the (soy etailine 
of performance of the Contractor, which damages shall 
be in an amount equal to the total payments made by the 
Commission to the Contractor under the terms of this 
contract, less that portion of the contract price which is 
assignable to Vessels completed prior to the date of ter- 
mination hereof; and (iii) to the payment to the Contrac- 
tor of the balance, if any. 


The rights conferred upon the Commission under the 
terms of this Article are in addition to and not in substi- 
tution of any rights which the Commission would have in 
either law or equity upon the happening of the events of 
default specified herein, or upon any failures on the part 
of the Contractor to perform the undertakings, agree- 
ments and covenants on its part to be performed here- 
under. The failure of the Commission to exercise the 
rights conferred upon it hereunder in any one or more 
instances of the occurrence of an event of default as here- 
inbefore defined shall not constitute a waiver of its rights 
to subsequently terminate this contract as herein provided. 


Article 27: Optional Termination of Work hereunder 


by the Commission. 


(a) At any time prior to the completion of the work to 
be performed under this contract, the Commission may 
terminate such work, in whole or in part, by notice in 
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writing. Except as may be otherwise directed in such 
notice, or as may be required for the purposes of carrying 
out of any directions contained therein, the Contractor, 
upon receipt thereof, shall promptly (i) terminate the per- 
formance of all work of constructing the Vessels and (ii) 
notify all subcontractors, suppliers, and other persons who 
have agreements to furnish labor, materials, or services 
for the performance of work hereunder, to terminate work 


under such agreements. 


(b) The Commission shall upon termination of work 
under the provisions of this Article pay promptly to the 
Contractor an amount equal to the contract price of each 
Vessel delivered and constructed hereunder. Such con- 
tract price shall be deemed to be the amount stated in 
Article 1 hereof as the price per Vessel, plus or minus, 
as the case may be, those portions of the adjustments in 
contract price provided for in Article 3 and Article 4 
of this contract, to the extent that such adjustments are 
applicable to the work performed hereunder. 


(c) In addition to the payments provided for under the 
provisions of paragraph (b) of this Article, the Com- 
mission shall pay to the Contractor an amount which the 
Commission and the Contractor shall agree by supple- 
mental agreement to be reasonably necessary to compen- 
sate the Contractor for the whole or any portion of its 
costs, expenditures, liabilities, commitments and work in 
respect to Vessels not to be delivered as the result of ter- 
mination hereunder, and expenses resulting from the ter- 
mination, provided that such supplemental agreement shall 
not provide for payment in excess of the maximum amount 
specified in paragraph (e) hereof. 
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(d) In the event the Commission and the Contractor 
shall be unable to reach an agreernent as to the amounts 
to be paid under paragraph (c) of this Article, then the 
Commission shall, subject to the limitations set forth in 
paragraph (d) hereof, pay to the Contractor in addition 
to the payments provided for in paragraph (c) the sum 
of the following amounts (less any amounts theretofore 
paid on account of work performed on Vessels not de- 
livered either prior or subsequent to the effective date of 


termination) : 


(1) An amount equal to all costs incurred by the 
Contractor in the performance of work under this 
contract, as determined by [134] the Commission, 
less such portion of such costs as is attributable for 
work performed on Vessels delivered either prior or: 
subsequent to the date of completion; 


(2) An amount equal to (1) eight per cent of the 
net amount payable under the provisions of subpara- 
graph (1) hereof, exclusive, however, of such por- 
tion of such net amount as is attributable to the cost 
of unprocessed material, and (11) four per cent of 
that portion of the net amount payable under sub- 
paragraph (1) hereof which is attributable to the 
cost of unprocessed material; 


(3) An amount equal to any charges, costs and 
expenses incurred by the Contractor and approved by 
the Commission in connection with the termination 
of work under any subcontract, purchase order or 
other agreement where such termination is necessary 
because of termination of work under this agreement 
(exclusive, however, of such portion of any payments 
so made as shall represent the price of delivered ar- 
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ticles, which payment shall be included in the cost 
payable to the Contractor under subparagraph (1) 
hereof). The Commission shall include in such costs 
and expenses the following: 


(i) Amounts paid by the Contractor to its 
subcontractors or others in accordance with the 
terms of the termination clause, substantially 
similar to this Article, or substantially similar 
to any clause which may have been approved by 
the Commission for inclusion in subcontracts at 
the time the subcontracts containing such clause 
were entered into; 


(ii) An amount equal to any judgments paid 
by the Contractor as the result of an action for 
breach of contract based on termination of work 
under any subcontract or other agreement re- 
quired on account of the termination of this 
contract under this Article, if such amount is 
not greater than would have been paid at the 
time the agreement was terminated not contained 
in the clause in regard to the termination there- 
of, and if the Commission shall have been given 
notice of the action and an opportunity to de- 
fend the notice named or that of the Contractor; 
and 


(iii) Any other expenses or charges in con- 
nection with such termination which the Com- 
mission determined to be reasonable; and 


(4) Reasonable legal and accounting fees and other 
expenses, including, but not limited to, the cost of 
taking inventories, the cost of shipment and selling 
items which shall become the property of the Com- 
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mission under paragraph (f) hereof, incurred by 
the Contractor in connection with the termination of 
work under this Article, or performance of services 
necessary to protect or preserve the interests of the 
Commission. 


(e) In no event shall the total amount paid to the 
Contractor (exclusive of the amounts paid on account of 
the costs referred to in subparagraph (3) of paragraph 
(d) hereof, plus an amount equal to any credit which the 
Contractor is entitled to under paragraph (f) hereof, 
exceed the total contract price stipulated in this contract. 


(£) Title to all work in process and materials and 
supplies on account of the cost of which the Commission 
shall make payment under the [135] provisions of the 
preceding paragraph shall, if such title is not theretofore 
vested in the Commission under the provisions of the 
other Articles of this contract, vest in the Commission, 
except in the case of such work, materials and supplies 
which the Contractor shall agree to purchase for the then 
fair value thereof, as determined by the Commission, title 
to which work, material and supplies shall vest in the 
Contractor. All work in process, materials and supplies 
not purchased by the Contractor shall be stored, packed or 
shipped, in such manner as the Commission may direct, or 
sold for the account of the Commission, if it so elects. 


(g) In the event of termination of work under this 
Article, the profits which the Contractor shall be entitled 
to retain under the provisions of Article 12 shall be limited 
to 10 per cent of the contract price multiplied by the 
percentage of contract work completed either prior or 
subsequent to termination in accordance with the provi- 
sions of a notice of termination, 
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(h) The Contractor shall use reasonable care and in 
addition take such action as may be directed by the Com- 
mission to protect and preserve all work, materials and 
supplies in its possession and control in which the Com- 
mission has, or may under the terms of this Article ac- 
quire, an interest, and to reduce or prevent loss or dam- 
age to the Commission. The termination of all or part 
of the work under this Article shall not have the effect 
of terminating the rights and obligations of the parties, 
except to the extent herein specified. 


Article 28: Arbitration. Notwithstanding any other 
provisions to the contrary, in any case where this agree- 
ment provides that determination by the Commission of 
a question of fact shall be final or conclusive, the Con- 
tractor may, within 10 days after the making of such 
determination, give notice to the Commission of its appeal 
therefrom. Questions of fact with respect to which an 
appeal is so taken shall be referred to arbitrators, the 
Commission and the Contractor each designating one and 
the two thus appointed, in case of disagreement, designat- 
ing a third as umpire. The arbitrators shall give prompt 
notice to both parties of their determinations of such ques- 
tions of fact, which shall thereupon supersede the deter- 
minations of the Commission and shall be binding upon 
the Commission and the Contractor. 


Article 29: Reports of Espionage, Sabotage. or Sub- 


versive Activities. 


(a) The Contractor shall immediately submit a confi- 
dential report to the Navy Department, with copies to the 
Commission or such other Government agencies as said 


Department may designate, whenever it has information in- 
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dicating (i) that any of its employees may be engaged in 
subversive activity at any place or (ii) that an active 
danger of espionage or sabotage exists at any plant, fac- 
tory, or site at which work under the contract is being 
performed or at which material acquired, fabricated, or 
manufactured in connection with the performance of the 
contract is stored. The report shall contain a complete 
statement of such information. The Contractor shall in- 
struct its personnel to submit any information coming 


to their attention with respect to the foregoing. 


(b) The Contractor shall, whenever directed by the 
Navy Department or the Commission, submit to the De- 
partment any and all information which the Contractor 
may have concerning any of its employees engaged in 
work at any plant, factory or site at which work under 


the contract is being performed. 


(c) The Contractor shall refuse to employ, or if al- 
ready employing will forthwith discharge from employ- 
ment, and will exclude from any [136] plant, factory or 
site at which work under the contract is being performed, 
any person or persons whom the Commission or the 
Secretary of the Navy or his duly authorized representa- 
tives, in the interest of security against espionage, sabo- 


tage or subversive activity, may designate. 


(d) The Contractor, in each subcontract or purchase 
order which it may make or place under the contract, shall 
include stipulations conforming substantially to the lan- 
guage of the preceding paragraphs of this Article, if re- 


quired by the Navy Department. 
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Article 30: Renegotiation. 


(a) This contract is subject to the provisions of sec- 
tion 403 of the Sixth Supplemental Appropriation Act 
(Public Law 528, 77th Cong., 2nd Session), as amended 
and the Contractor hereby agrees that: 


1. The contract price may be renegotiated pursuant to 
the provisions of said Section at a period or periods 
when, in the judgment of the Chairman of the 
United States Maritime Commission, the profits can 
be determined with reasonable certainty ; 


2. The United States may retain from amounts other- 
wise due the Contractor, or may require the repay- 
ment by the Contractor, if paid to him, of any ex- 
cessive profits not eliminated by reductions in the 
contract price, or otherwise, as said Chairman may 
direct; 


3. The Contractor will insert in each subcontract for 
an amount in excess of $100,000 made by the Con- 
tractor under this contract; 


(i) a provision for the renegotiation by said 
Chairman and the subcontractor of the contract 
price of the subcontract at a period or periods 
when, in the judgment of said Chairman, the profits 
can be determined with reasonable certainty ; 


(11) a provision for the retention by the Con- 
tractor for the United States of the amount of 
any reduction in the contract price of any subcon- 
tract, pursuant to its renegotiation hereunder, or 
for the repayment by the subcontractor to the 
United States of any excessive profits from such 
subcontract paid to him and not eliminated through 
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reductions in the contract price, or otherwise, as 
said Chairman may direct; 

(ili) a provision for relieving the Contractor 
from any liability to the subcontractor on account 
of any amount so retained by the Contractor, or 
repaid by the subcontractor to the United States; 
and 

(iv) if the Chairman, in his discretion, shall so 
require, a provision requiring the subcontractor to 
insert in any subcontract made by him under such 
subcontract, provisions corresponding to those of 
this paragraph (3) and paragraph (4) hereof. [137] 

4. The United States may retain from amounts other- 
wise due the Contractor, or may require the Con- 
tractor to repay to the United States, as said Chair- 
man may direct, the amount of any reduction in 
the contract price of any subcontract made here- 
under which the Contractor is directed, pursuant to 
paragraph 3 of this Article, to withhold from pay- 
ments otherwise due the subcontractor and actually 
unpaid at the time the Contractor receives such 
direction. 


In Witness Whereof, the parties hereto have executed 
this agreement as of the day and year first above written. 


(Seal) 


UNITED STATES MARITIME COMMISSION 
By: E. S. LAND 


Chairman 


Attest: 
Poet LLIAMS 
Secretary 


(Seal) 
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GONCRETE SHIP CONSTRUCTORS 
TAVARES CONSTRUCTION COMPANY Ring: 


By: GAREOS TAVARES 
President 
Exttest: 
DON GATES 
Secretary 
STROUD AND SEABROOK 


By: LLOYD S340 Up 
Lloyd S. Stroud 


(Individually and as a partner) 
By: R. S. SEABROOK 

R. S. Seabrook 
(Individually and as a partner ) 

C. MO BERICIT 

C. M. Elhott 

CARLOS TAVARES 

Carlos Tavares 

HENRY M. PAGE 

Henry M. Page 

DON F. GATES 

Don F. Gates 


Approved as to form: 


Viol H. SKINNER 


General Counsel 
U. S. Maritime Commission [138] 
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Addendum No. 1 
Contract No. MCc-20984 


This Agreement, made and entered into as of the 7th 
day of January, 1944, by and between the United States 
Maritime Commission (herein called the Commission’) 
and Tavares Construction Company, Inc., a corporation 
organized and existing under the laws of the State of 
California, Lloyd S. Stroud and R. S. Seabrook, indi- 
vidually and as a partnership of Stroud and Seabrook, 
and C. M. Elliott, Carlos Tavares, Henry M. Page, and 
Don F. Gates, said corporations and persons being joint 
venturers doing business under the name of Concrete 


Ship Constructors (herein called the “Contractor”) ; 


Whereas: 
1. Under date of October 26, 1943, the Commission 


and the Contractor entered into a contract (herein called 
the “Vessel Contract”) for the construction by the Con- 


tractor of certain concrete barges; 


2. The price for such concrete barges stipulated in 
such contract is subject to adjustment on account of in- 
creased labor and material costs, such adjustment to be 
made in accordance with estimated expenditures for labor 


and materials; 


3. The Contractor has represented and the Commis- 
sion has agreed that the estimated expenditures for labor 
and material set forth in the Vessel Contract require re- 


vision; and 
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4. The Commission and the Contractor desire to 


clarify certain of the provisions of the Vessel Contract. 
Now, Therefore, the parties hereto agree as follows: 


Article 1. The second paragraph of Article 1 of the 
Vessel Contract is hereby amended so as to add thereto 


a sentence reading as follows: 


“The Contractor shall also have the right to use 
any shipyard equipment owned by the Commission, 
including, in addition to such items as cranes, trucks 
and the like, tools, patterns, used lumber and forms, 
but shall not have the right to use items of materials, 
supplies and equipment acquired for the Commis- 
sion under any other contract which are consumed 
in or become a component part of the Vessels. In 
the event the Contractor shall desire to use any of 
the latter type of materials, supplies and equipment, 
the Commission will sell such materials, supplies and 
equipment to the Contractor for an amount equal to 
the cost thereof or such other amount as may be ac- 


ceptable to the parties hereto.” 


Article 2. Article 4 of the Vessel Contract is hereby 
amended so that paragraph (a) under subdivision 1 there- 


of entitled “labor” shall read as follows: 


“(a) The portion of the contract price represented 
by labor is accepted (for the purposes of this 
Article only) as $3,544,225, divided into labor 
cost quotas for each month of the construction 
period as follows: [139] 
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Months After Per Cent 

November 1, 1943 Increment Amount 
1 1.6 $ 56,708 
2 Te 272,905 
5) Ze 786,818 
4 22.6 800,995 
5 22.9 811,628 
6 16.5 584,797 
7 6.5 230,374” 


and so that paragraphs (c) and (d) of subdivision 2 
thereof entitled “Material” shall read as follows: 


“(c) The portion of the contract price represented 
by materials is accepted (for the purposes of 
this Article only) as $2,340,875. 


“(d) The material cost determined in (c) is hereby 
divided into material cost quotas for each quart- 
erly period of the contract, as follows: 


Quarters After Per Gent 
November 1, 1943 Increment Amount 
Ist (3 months) 61.6 $1,441,979 
2nd (3 months) 37.9 * 887,192 
3rd (1 month) OLS 11,704” 


Article 3. Article 6 of the Vessel Contract is hereby 
amended so as to add thereto a sentence reading as fol- 
lows: 

“Nothing herein contained shall be construed as 
precluding the Contractor’s right to an adjustment in 
contract price pursuant to the provisions of Article 
3 hereof in the event the Contractor is required to 
make installations not contemplated by the plans and 
specifications,” 
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Article 4. The Contractor shall comply with all safety, 
security and passive defense requirements in effect as of 
the date of the Vessel Contract. The Contractor shall 
have no obligation, however, in connection with such re- 
quirements to acquire or construct additional shipyard 
facilities at the site of the Shipyard referred to in the 
Vessel Contract unless the Commission shall make avail- 


able to the Contractor the funds necessary therefor. 


Article 5. Nothing contained in the Vessel Contract or 
in this agreement shall have the effect of divesting the 
Commission of title to any item of material or equipment 
or supplies unless the Contractor shall purchase such item 
pursuant to the provisions of Article 1 of the Vessel Con- 
tract as amended by Article 1 hereof, and will acquire 
on behalf of the Commission all items of equipment, all 
or part of rentals paid on account of which have been 
reimbursed to the Contractor or included in the costs 
allowable under any contract between the Contractor and 
the Commission other than the Vessel Contract, if under 
the terms of the rental agreement the Contractor shall 
be entitled or have an option to acquire such item when 
the rentals paid thereunder shall equal a stated amount, 
but the Contractor shall have no obligation to continue 
the rental of any such item of equipment except as here- 
inafter expressly provided. The Contractor hereby agrees 
that unless otherwise directed by the Commission it will 
continue to rent those items of equipment rented by it as 
of the date of the Vessel Contract under rental agree- 
ments which provide that the title to the items so rented 
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shall vest in [140] the Commission when the rentals paid 
equal the replacement value, in the event that the rentals 
paid on such date equalled 60 percent of such value, pro- 
vided, however, that if the Contractor shall, prior to the 
date on which it shall be entitled to acquire title as afore- 
said for the Commission, notify the Commission that it 
no longer requires the item or items of equipment so 
rented for use at the shipyard referred to in the Vessel 
Contract, the Commission will elect either to permit the 
Contractor to cancel the rental agreemeent or to take an 


assignment thereof from the Contractor. 


Article 6. In addition to performing the work called 
for by the Vessel Contract and the plans and specifications 
referred to therein, the Contractor will perform the work 
described on Exhibit A attached hereto, and the total con- 
tract price shall be increased in the sum of $2,337,500; 
that is, $93,500 per vessel. 


In Witness Whereof, the parties hereto have executed 
this agreement as of the day and year first above written. 
(Seal) 

UNITED STATES MARITIME COMMISSION 
Bye EOS. LANDS 
Chairman 
Attest: 
Eee vieWONALD 


Assistant Secretary 


(Seal) 
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CONCRETE SHIP C@NS#@RUGRERS 
TAVARES CONSTRUCTION COMPANY, INC. 
By: CARLOS YARES 
President 
Attest: 
DON F. GATES 
Secretary 
STROUD AND SEABROOK 
By: LEGMpyS. > ke 
Lloyd S. Stroud 
(Individually and as a partner) 
By: Ras. SEABROOK 
R. S. Seabrook 
(Individually and as a partner) 
Cave Ee EEnI@ aa 
C. M. Elliott 
CAREOS TAVARES 
Carlos Tavares 
HENRY M. PAGE 
Henry M. Page 
DON F. GATES 
Don F. Gates 


Approved as to form: 
WADE H. SKINNER 
General Counsel 
U.S. Maritime Commission [141] 


us. United States of America 179 
BXHIBIT A 


a. Monorail System. Consists of four (4) light- 
weight bridge cranes running athwartship over the 
hatches, each bridge connecting to a single line monorail 
running fore and aft in the center of the ship, which in 
turn connects through switches to two (2) monorails 
running athwartship and extending 12’ outboard of the 
ship, the outboard ends of the monorail to consist of re- 
movable jibs. Four (4) 2-ton capacity electric hoists, 
mounted on carriers, shall be provided. The carrier units 
shall be equipped with two (2) sets of 1/2 H.P. drivers 
and with cone-type solenoid activated brakes, enabling 
operation on at least a seven (7) degree grade. The 
speeds shall be as follows: Hoist: 30-35’ per minute 
(except for the first lighter, which will be equipped with 
hoists having an 18’ per minute speed); trolley: 80’ per 
minute; bridge: 70’ per minute. The hoist and trolley 
motions will be controlled by a push button station sus- 
pended from the hoist by means of insulated flexible 
cable, equipped with a suitable arrangement to allow for 
variation in length. Bridge shall be controlled by means 
of push buttons mounted on columns adjacent to the 
hatches. 


b. ’Tween Decks. Lodgers for ’tween decks shall be 
omitted. Inserts, flush with walls and bulkheads, for sup- 


porting contemplated decks, shall be installed. 
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c. Bilge Pump System. Consists of a single 4” 
header running fore and aft with 3” branches to all 
holds and voids. Each section shall be fitted with a valve 
operated from the main deck. Deck fittings shall include 
an indicator nut and shall be flush with the deck. A 
motor-driven centrifugal pump, having a capacity of 250 
g.p.m. at a 30’ head, together with a motor-driven vacuum 
pump of approximately 12 cu. ft. per minute at 15” 
shall be installed at the forward end of the vessel. 


d. Ventilation. Consists of mechanically ventilating 
the galley quarters, crews quarters, engine room and 
pump room. Not less than two (2) electric-driven blow- 
ers shall be provided for the system having a total ca- 
pacity of not less than 10,000 cu. ft. per minute. In 
addition, two (2) 2000 cu. ft. per minute portable blow- 
ers with canvas ducts shall be provided to enable chang- 


ing of air where necessary. 


e. Fire Fighting System. Consists of a single header 
running fore and aft on the under side of the deck 
house, with four (4) single outlets therein, one (1) in the 
crews quarters, one (1) aft, one (1) at the forecastle 
deck, and one (1) on the roof of the deck house. Each outlet 
shall be provided with a 50’ — 1-1/2” canvas hose, com- 
plete with nozzles and racks. A 20 H.P. motor-driven, 
self-priming, salt water pump, having a capacity of 240 
g.p.m. at 60 pounds pressure shall be connected to the 
header. 
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f. Electric System. Consists of two (2) 20 KW 
250 volt, 3 phase alternating current, Palmer patented, 
diesel-driven generators. A 1500 gallon capacity fuel oil 
tank, with one (1) 100 gallon capacity day tank shall be 
provided. The Generators shall be capable of being 
paralleled through a switchboard by means of circuit 
breakers, and set of synchronizing lamps. Transform- 
ers shall be provided to supply [142] 120V single phase 
lighting current. Cooling system for the diesel engines 
shall consist of a heat exchanger circulating salt water, 
provided with a salt water pump, and will include a fresh 


water surge tank. 


g. Lighting System. Consists of lines running fore 
and aft, one on each side of the ship and one along the 
center, from which approximately thirty (30) 75 watt 
lights with fixtures will be evenly distributed from the 
under side of the deckhouse, together with twelve (12) 
plug-ins installed at convenient locations. All cargo holds 
shall have two (2) plug-ins and two (2) fixed lights. 
Twelve (12) 150 watt flood lights with 30 feet of flex- 
ible cord for use on the deck and in the holds shall be 
provided, together with eight (8) 250 watt portable flood 
lights with 50 feet of flexible cord suitable for brocket 
mounting over the deckhouse doors, to facilitate loading 
and discharging. 

h. Crews Quarters, Galley, Store and Engine Rooms. 


The general arrangement of the quarters, galley, store and 


engine rooms shall be in accordance with Concrete Ship 
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Constructors’ plan #PD-lo-HZ-62A, dated 2 January 
1944. A motor-driven pump shall be provided for the 


salt water system. 


i. Refrigerator. One (1) 150 cu. ft. capacity, elec- 


tric-driven refrigerator shall be provided. 


j. Fresh Water: Two (2) 150 gallon capacity tanks 
and one (1) 1500 gallon water tank shall be provided 
to supply fresh water to the galley. 

k. Windlasses. Two (2) windlasses, driven by 15 
H.P. direct connected electric motors, shall be provided, 
similar to size No. 3 as shown on page 36, American 
Engineering Catalog No. M-41, except altered to fit elec- 


tric drive. 


1. Capstan. Consists of 15 H.P. motor-driven unit 
similar to Model E, as shown on page 48 of American 
Engineering Catalog No. M-41, except that the minimum 
diameter of the barrel shall be 14” instead of 11-3/4”. 

m. Deckhouse. The deckhouse shall be ‘raised one 


(1) foot from the original approved height in order to 


provide necessary clearance to install monorail equipment. 


n. Spares. Consist of parts for all of the mechanical 


equipment, sufficient in quantity for one (1) year con- 
tinuous service, in accordance with the manufacturer’s 


recommendations. [143] 
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Addendum No. 2 
Contract No. MCc-20984 


This Agreement, made and entered into as of the 
10th day of October, 1944, by and between the United 
States Maritime Commission (herein called the “Com- 
mission”) and Tavares Construction Company, Inc., a 
corporation organized and existing under the laws of the 
State of California, Lloyd S. Stroud and R. S. Seabrook, 
individually and as a partnership of Stroud and Seabrook, 
and C. M. Elliott, Carlos Tavares, Henry M. Page, and 
Don F. Gates, said corporation and persons being joint 
venturers doing business under the name of Concrete 
Ship Constructors (herein called the “Contractor’’) ; 


Witnesseth : 


1. Whereas, under date of October 26, 1943, the Com- 
mission and the Contractor entered into a contract (here- 
in called the “Vessel Contract”) for the construction by 
the Contractor for the Commission of certain concrete 
barges (herein called the “Barges”) ; 


2. Whereas, the Commission has heretofore instructed 
the Contractor to complete three of the Barges (desig- 
nated Contractor’s Hull Nos. 45-47, inclusive, herein 
called the “Converted Barges”) as refrigerated lighters; 


3. Whereas, by letter agreement dated April 13, 1944, 
between the Commission and the Contractor, the contract 
price stated in Article 1 of the Vessel Contract was 
amended solely for the purpose of making payments to 
the Contractor under the provisions of Article 11 of the 
Vessel Contract on account of the additional costs in- 
curred by it in connection with the Converted Barges; 
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4. Whereas, the Contractor has now submitted a de- 
tailed cost estimate for completing the Converted Barges 
and has requested the Commission to increase the contract 


price accordingly. 


Now, Therefore, it is agreed by and between the parties 


hereto as follows: 


Article I. The contract price stated in Article 1 of 
the Vessel Contract is hereby amended so that it shall 
read ‘$11,949,765”, such increase in contract price be- 
ing made to provide for the additional costs incurred and 
to be [144] incurred by the Contractor in connection with 
converting the Converted Barges to refrigerated lighters, 
it being understood that the cost of other authorized 
changes has not been included in the aforesaid increase 
in contract price. 

Article II. Except as hereinbefore otherwise specific- 


ally provided, all of the terms and conditions of the Ves- 
sel Contract shall remain in full force and effect. 


In Witness Whereof, the parties hereto have executed 
this agreement as of the day and year first above written. 


(Seal) 
UNITED STATES MARITIME COMMISSION 
By: Hos. Dan 


Chairman 


Attest: 
JOHN R. TANKARD 
Acting Assistant Secretary 


(Seal) 
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CONCRETE SHIP CONSTRUCTORS 
TAVARES CONSTRUCTION COMPANY, INC. 
By: CARLOS TAVARES 
President 
Attest: 


DON F. GATES 
Secretary 


STROUD AND SEABROOK 
By; LLOYD S. STROSS 
Lloyd S. Stroud 
(Individually and as a partner) 
By: R. S. SEABROOK 
R. S. Seabrook 
(Individually and as a partner) 
C. Me PRELO@imE 
C. M. Elliott 
CARLOS TAVARES 
Carlos Tavares 
HENRY M. PAGE 
Henry M. Page 
DON F. GATES 
Don F, Gates 


Approved as to form: 
WALSTON S. BROWN 
Asst. General Counsel 
U. S. Maritime Commission .[145] 
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EXHIBIT 5 


Contract No. MCc-7913 


This Agreement, entered into this 30th day of June, 
1942, by and between the United States Maritime Commis- 
sion (hereinafter called the ““Commission”) and Tavares 
Construction Company, Inc., a corporation organized and 
existing under the laws of the State of California, Lloyd 
S. Stroud and R. S. Seabrook, individually and as the 
partnership of Stroud and Seabrook, and C. M. Elliott, 
said corporations and persons being joint venturers do- 
ing business under the name of Concrete Ship Construc- 
tors and being hereinafter referred to as the “Con- 


tractor”: 


Whereas: 


1. Under the provisions of Public Law 247 (77th 
Congress) approved August 25, 1941, the Commission 
is authorized to construct in the United States, merchant 
vessels of such type, size and speed as it may determine 
to be useful for carrying on the commerce of the United 
States and suitable for the conversion into naval or 
military auxiliaries and to produce and procure parts, 
equipment, material and supplies for such vessels, with- 
out advertising or competitive bidding; 


2. The Commission has determined that the vessel 
hereinafter described is of a type, size and speed which 
will be useful for carrying on the commerce of the 
United States and suitable for conversion into naval or 
military auxiliaries, and desires the contractor to con- 
struct said vessel; 
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3. The aforementioned individuals, partnership and 
corporation warrant and represent that they are, and each 
of them is, authorized and has full power to undertake 
the obligations hereinafter set forth, and that the stock- 
holders and directors of said corporation have taken all 
action required by law and by its Certificate of Incorpo- 
ration and by-laws to authorize its officers to execute, 
acknowledge and deliver this contract; and ° 


4. The Contractor is willing to construct the vessel 
hereinafter described upon the terms and conditions and 
for the consideration hereinafter set forth; 


Now Therefore, the parties hereto agree as follows: 
Article 1. General Statement of Work. 


(a) The Contractor will furnish all labor, material, 
supplies and equipment and will perform all work neces- 
sary to construct, build and deliver, and will construct, 
build and deliver at his own risk and expense seventeen 
concrete barges (herein called the ‘‘Vessels”) in strict 
accordance with the plans and specifications referred to 
in Article 3 hereof, and will do everything required of 
the Contractor by this contract and the plans and specifi- 
cations, including the installation of any outfitting or 
equipment furnished by the Commission, all for the 
consideration hereinafter stated. 


(b) The Vessels shall be constructed at the Contrac- 
tor’s shipyard to be located at National City, California 
(herein called the “Shipyard’’) and each Vessel when 
completed, and after passing the tests prescribed in the 
specifications in a manner satisfactory to the Commis- 
sion shall be delivered to the Commission alongside of 
a safe and accessible pier at or near the Shipyard where 
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there shall be sufficient water for the Vessels always to 
be afloat, custom to the contrary notwithstanding, free 
and clear of all liens and claims of every nature or at 
such other place as may be mutually agreed upon. 


Article 2. Additional Facilities. The Contractor here- 


by agrees to acquire, within the shortest possible time, 
such shipyard facilities as in addition to those heretofore 
acquired by the Contractor are necessary for the per- 
formance of the work under this contract and for such 
purpose will [146] enter into an agreement satisfactory 
in form and substance to the Commission with Defense 
Plant Corporation for the financing of the cost of such 
additional facilities. In addition to the payments pro- 
vided for in Article 2 of the contract between the Con- 
tractor and the Commission dated November 27, 1941 
(Contract No. MCc-1879) and those provided for in 
Article 15 hereof, the Commission will reimburse the 
Contractor for any and all rental payments made during 
the term of this contract to Defense Plant Corporation 
pursuant to the aforementioned agreement to be made by 
the Contractor with such corporation, but in no event 
shall the obligation of the Commission to make payments 
hereunder exceed the sum of $77,260 per Vessel delivered 
under the terms of this contract. 


Article 3. Plans and Specifications; Interpretation 


and Changes. 


(a) The drawings or plans, and specifications (herein 
called the “plans and specifications”) designated “United 
States Maritime Commission Plans and Specifications 
dated November 13, 1941” for the construction of the 
Vessels have, at or before the execution of this contract, 
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been identified by the signatures of the parties hereto 
and are hereby made a part hereof with the same force 
and effect as though herein set out in full. 


(b) If any discrepancy, difference, or conflict exists 
between the provisions of this agreement and the plans 
and specifications, then, to the extent of such discrep- 
ancy, difference or conflict only, the plans and specifica- 
tions shall be ineffectual and the provisions hereof shall 
prevail; but in all other respects the plans and specifica- 
tions shall be in full force and effect. Any question 
whether the plans and specifications are in conflict with 
the provisions of this instrument and any conflict or dis- 
crepancy between the plans and specifications themselves 
shall be brought to the attention of the Commission; in 
such cases specific directions will be given in writing by 
the Commission to the Contractor and compliance by the 
Contractor with such directions shall be obligatory. 


(c) The Contractor shall not (except as provided in 
subsection (b)) depart from the requirements of the 
plans or specifications without prior written approval of 
the Commission. The Contractor shall, in making ap- 
plication to the Commission for changes in the plans or 
specifications, set forth clearly the reasons for or the 
advantages of such changes. The right is reserved, how- 
ever, by the Commission to make any deductions from, 
additions to, or further developments of the plans and 
specifications within the general scope thereof. 


Article 4. Contract Price. The contract price of all 
the Vessels shall be the sum of $11,781,000 (based on 
$693,000 per Vessel) together with such additions and 
subject to such deductions as are hereinafter provided. 
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Article 5. Adjustments of Price for Change in Plans 
and Specifications. Within 10 days (or such longer 
period as the Commission may allow) after receipt of 
direction from the Commission to make changes in the 
plans or specifications of any of the Vessels, or of ap- 
proval by the Commission of changes requested by the 
Contractor, the Contractor will furnish to the Commis- 
sion in writing a statement of its estimate of the net 
increase or net decrease in cost to result from such change. 
The Commission (or a Board or Committee designated 
by it to act in its behalf) shall consider the statement so 
submitted by the Contractor and on the basis thereof 
and of such other material as it may deem relevant shall 
determine and furnish to the Contractor the amount of 
any such net increase or net decrease in cost. In the 
event of a net increase, the amount thereof plus 10 per 
cent shall be added to the contract price. In the event 
of a net decrease, the amount thereof shall be deducted 
from the contract price. [147] 


Article 6. Adjustments in Contract Price. 


(a) The contract price of the Vessels to be constructed 
and delivered hereunder as stated in Article 4, as ad- 
justed from time to time, is subject to increase or de- 
crease for increased or decreased labor and material cost 
determined as follows: 


I. Labor. 


A. The portion of the contract price repre- 
sented by labor is accepted (for the purposes of 
this Article only) as $3,354,300, divided into 
labor cost quotas for each month of the construc- 
tion period as follows: 


us. United States of America 191 


Months A fter Per Cent 


July 1, 1942 Increment Amount 
1 15 $ 53,014 
Z Zi) 88,358 
3 4.4 155,509 
4 6.8 240,332 
5 10.0 353,430 
6 11.9 420,582 
i 11.8 417,047 
8 10.9 Someo0 
9 GZ 360,499 

10 9.0 318,087 
11 72 254,470 
(2 5.9 208,524 
13 41 144,906 
14 De, 95,426 
15 1.0 35,343 
16 0.1 3,534 


B. The Commission will obtain from the 
United States Department of Labor, Bureau of 
Statistics, the average hourly earnings in the 
Durable Goods Group of Manufacturing Indus- 
tries for the month of May, 1942. The Commis- 
sion will similarly obtain such average hourly 
earnings for each subsequent month of the con- 
tract period. The Commission shall determine to 
the nearest 1/10th of 1 per cent the percentage, 
if any, by which such average hourly earnings 
for the monthly period are greater or less than 


the average hourly earnings for the month of 


1&2 
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May, 1942. The percentage of increase or de- 
crease so determined will be applied to the quota 
above stated for such monthly period, and the 
contract price will be correspondingly increased 


or decreased. 


Materials. 


A. The portion of the contract price repre- 
sented by material is accepted (for the purposes 
of this Article only) as $5,301,450, divided into 
material cost quotas for each quarterly period of 


the construction of such Vessels as follows: 


Quarters After Per Cent 


July 1, 1942 Increment |= Amount 
Ist (3 months) 19.9 $1,054,989 
2nd (3 months) S22 1,707,067 
3rd (3 months) 26.6 1,410,186 
4th (3 months) 15.6 827,026 
5th (3 months) 5.6 296,881 
6th (5 days) 0.1 5,301 [148] 


B. The Commission will obtain from the 
United States Department of Labor, Bureau of 
Statistics, the index number of wholesale prices 
for Group VII, building materials, for the month 
of May, 1942. The Commission will similarly ob- 
tain such index number for each subsequent 
month of the contract period. The average of the 


index numbers so obtained for the months in- 
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cluded in each quarterly period shall be taken as 
the index number for such period. The Commis- 
sion shall determine to the nearest 1/10th of 1 
per cent the percentage, if any, by which such 
average index number for the quarterly period is 
greater or less than the index number for the 
month of May, 1942. The percentage of in- 
crease or decrease so determined will be applied 
to the stated quota for the quarterly period, and 
the contract price will be increased or decreased 
by the resulting amount. 


(b) In the event that during the progress of the work 
hereunder the Commission shall determine that the quotas 
set forth above do not adequately reflect the relative per- 
centage of labor and material expenditures made by the 
Contractor during the quota months or quota periods of 
the construction of the Vessels, adjustments will be made 
in such quotas. The quotas of labor and materials will 
not be altered on account of delays in the completion of 
the Vessels unless extension in contract time is authorized 
by the Commission, in which case revised quotas as de- 


termined by the Commission will be used. 


(c) The Commission reserves the right to substitute 
for the method of adjustment set forth in paragraph (a) 
any other method satisfactory to the Contractor should 
it at anytime in the judgment of the Commission appear 
that the specified methods do not reflect equitably the 


increase in cost of material and labor under the contract. 


194 Tavares Construction Company, Inc., et al. 


(d) The contract price as adjusted under Article 5 and 
paragraph (a) of this Article shall be subject to further 


adjustment as follows: 


(1) In the event that the amounts which have 
been properly paid or which are payable to the Con- 
tractor under the provisions of paragraphs (a) and 
(c) of Article 15 shall exceed the contract price 
stated in Article 4 as adjusted under the provisions 
of Article 5 and paragraph (a) of this Article, the 
contract price shall be further adjusted so that it 
shall equal said amounts paid or payable to the Con- 
tractor under the provisions of said paragraphs (a) 


and (c) as determined by audit. 


(2) In the event that the contract price stated in 
Article 4 as adjusted under the provisions of Article 
5 and paragraph (a) of this Article shall exceed 
the amounts which have been properly paid or are 
then payable to the Contractor under paragraphs (a) 
and (c) of Article 15, the contract price shalliibe 
decreased by such amount as will cause it to equal 
said amounts paid or payable under said paragraphs 
(a) and (c) of said Article 15 plus those payable 
under paragraph (d) of such Article. 


Article 7. Delivery Dates. The work under this con- 
tract shall be commenced within five days of the date 
hereof, and each of the Vessels shall be completed in 
accordance with the following schedule: [149] 
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Commission’s Contractor’s 

Hull Numbers Hull Numbers Delivery Dates 
1220 6 December 25, 1942 
71 7 January 20, 1943 
22 8 February 5, 1943 
1223 9 February 20, 1943 
1224 10 March 5, 1943 
1225 1 April 5, 1943 
1226 IZ April 15, 1943 
W227 13 May 5, 1943 
i228 14 May 15, 1943 
1229 is June 10, 1943 
1230 16 June 25, 1943 
12 Sil 17 July 10, 1943 
1232 18 July 25, 1943 
1233 19 August 20, 1943 
1234 20 September 5, 1943 
1235 2) September 20, 1943 
1236 22 October 5, 1943 


Article 8. Extension of Time for Completion. 


(a) Within 10 days after receipt or direction from the 
Commission to make changes in the plans and specifica- 
tions, or approval by the Commission of changes requested 
by the Contractor, the Contractor will furnish to the Com- 
mission in writing a statement of its estimate of the 
probable resulting change in the time for completion of 
the work on any Vessel or Vessels affected by such 
change. The Commission (or a board or committee desig- 
nated by it to act in its behalf) shall consider the state- 
ment so submitted by the Contractor and on the basis 
thereof and of such other material as it may deem rele- 
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vant, shall furnish to the Contractor an estimate of such 
resulting change, and the date for the completion of the 
Vessels affected shall be correspondingly changed. If it is 
later established to the satisfaction of the Contractor and 
the Commission that the actual change in time resulting 
from such changes varies from such estimate, the change 
shall be adjusted. 


(b) In case of any delay caused by the Commission or 
any other agency or instrumentality of the United States, 
or in case of the occurrence of any cause of delay beyond 
the reasonable control of the Contractor, including with- 
out limitation, non-delivery or late delivery of materials 
and equipment (but only if the Contractor has ordered 
such material and equipment at proper times and used 
every reasonable effort to obtain delivery thereof at the 
times required), Government priorities, acts of God 
(other than ordinary storms or inclement weather condi- 
tions), earthquakes, lightning, floods or fire, strikes, riots, 
insurrections or war, or delays of subcontractors due to 
such enumerated causes, written notice thereof and the 
anticipated results thereof shall be given promptly by the 
Contractor to the Commission. Within 20 days after such 
cause of delay has ceased to exist, the Contractor shall 
file with the Commission a statement of the actual delay 
resulting from such cause. The Commission (or a Board 
or Committee designated by it to act in its behalf) shall 
determine the duration of such delay, and the time for 
completion of the Vessel or Vessels, the delivery of which 
has been delayed thereby, shall be correspondingly ex- 
tended. 


(c) Without prejudice to the Contractor’s rights, the 
determination of any and all claims for change in the 
time for completion of any Vessel shall, at the request 
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of either the Commission or the Contractor, be postponed 
until the completion of such Vessel. [150] 


Article 9. Liquidated Damages or Bonuses for Early 
or Late Completion. In case the Contractor shall fail to 
complete and deliver any Vessel within the time herein 
prescribed (as extended under the provisions of the pre- 
ceding Article) there shall be deducted as liquidated dam- 
ages from the amount payable to the Contractor under 
the provisions of paragraph (d) of Article 15 hereof 
the sum of $50.00 for each calendar day or part thereof 
during which the delivery of each Vessel is so delayed. 
In the event that the Contractor shall, however, complete 
any Vessel prior to the time prescribed for such comple- 
tion, there shall be paid as bonus to the Contractor, in 
addition to the other payments specified in this contract, 
the sum of $50.00 for each calendar day elapsing from 
the date on which the Vessel is actually delivered to the 
date prescribed for such delivery. The total amount of 
liquidated damages payable hereunder shall be limited to 
the amount which would otherwise be payable to the Con- 
tractor under the provisions of paragraph (d) of Article 
15, and bonus payments shall be subject to the limita- 
tions set forth in said paragraph (d). 


Article 10. Contractor to Receive and Care for Items 


Furnished by Commission. The Contractor shall receive, 
inspect, check as to agreement with bill of lading, store, 
insure, protect, and install aboard the Vessels prior to 
delivery, all or any of the items required by the specifi- 
cations or otherwise to be furnished by the Commission. 

Article 11. Materials and Workmanship—Domestic 


Preference. In the performance of the work covered by 
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this contract the Contractor, subcontractors, material 
men, or suppliers shall use only such unmanufactured 
articles, materials, and supplies, as have been mined or 
produced in the United States, and only such manufac- 
tured articles, materials, and supplies as have been manu- 
factured in the United States substantially all from ar- 
ticles, materials, or supplies mined, produced or manu- 
factured, as the case may be, in the United States; the 
foregoing provision shall not apply to such articles, ma- 
terials, or supplies of the Class or kind to be used or 
such articles, materials, or supplies from which they are 
manufactured as are not mined, produced, or manufac- 
tured, as the case may be, in the United States in suf- 
ficient and reasonably available commercial quantities and 
of a satisfactory quality, or to such articles, materials, or 
supplies as may be excepted by the head of the Depart- 
ment under the proviso of Title III, Section 3, of the 
Act of Congress approved March 3, 1933 (41 U.S. C. 10). 


Article 12. Inspection—Approval of Plans. 


(a) All material and workmanship shall be subject to 
inspection, by inspectors of the Commission or such other 
representatives as the Commission may designate at any 
and all proper times during manufacture or construction 
at any and all places where such manufacture or construc- 
tion is carried on. 


(b) The Contractor shall furnish promptly all reason- 
able facilities and materials, including suitably furnished 
offices with light, heat, telephone, desks, drawing tables, 
and filing cabinets, necessary for safe and convenient in- 
spection and any test that may be required by the in- 
spectors. 
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(c) Working plans shall be submitted to the Commis- 
sion in accordance with such procedure as it may pre- 
scribe and blueprints of such plans shall be furnished 
when required by the Commission. The Commission shall 
promptly pass on all plans and requisitions submitted for 
action. 


(d) The Commission shall promptly pass all work and 
material conforming to the requirements of this contract, 
and shall promptly reject all work and material not con- 
forming to the requirements of this contract. Rejected 
workmanship shall be satisfactorily corrected, and rejected 
material shall be satisfactorily replaced with proper ma- 
terial, and the Contractor [151] shall promptly segregate 
and remove the rejected material. 


(e) All inspection and tests by the Commission shall 
be performed in such manner as not to unnecessarily de- 
lay the work. The Contractor shall be charged with any 
additional costs of inspection when material and work- 
manship are not ready at the time inspection is requested 
by the Contractor. 


(f) Any dispute between the Contractor and any rep- 
resentative of the Commission under this Article, shall be 
referred promptly to the Commission, and the decision 
of the Commission thereon shall be final and conclusive. 


(g) The provisions of this Article are subject to the 
provisions of this contract relative to the trials and ac- 
ceptance of the Vessels. 


Article 13. Tests and Acceptance. When each barge 
is completed and after the Commission has made such 
tests thereon as it may prescribe, such barge, if it meets 
with the requirements of the plans and specifications and 
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this contract, will be accepted by the Commission subject 
to the provisions of Article 14. 


Article 14. Guarantee Period. If at any time within 
6 months after the acceptance of each Vessel any weak- 
ness, deficiency, defect, failure, breaking down or de- 
terioration in such Vessel, including her machinery, ap- 
purtenances, and equipment, other than that due to wear 
and tear, or the negligence of other improper act or omis- 
sion of the Commission or other operator thereof shall 
appear, the Contractor will be required to make good, 
at its expense, any such defects to the satisfaction of the 
Commission. Any such work required to be done is to 
be carried out at a port agreeable to the Commission. In 
computing said period of 6 months from date of accept- 
ance, the time, if any, but only such time, during which 
the Vessel is not available for service on account of any 
weakness, deficiency, defect, failure, breaking down or 
deterioration of the Vessel for which the Contractor is 
responsible, shall be excluded. 


The Contractor shall be informed of all defects and 
deficiencies discovered during said guarantee period for 
which it is held responsible, and, whenever practicable, 
shall be given an opportunity to inspect the same before 
the defects and deficiencies are remedied, and the decision 
of the Commission as to the responsibility of the Con- 
tractor for such defects and deficiencies shall be final and 
binding on the parties to this contract. 


No payments made under the provisions of this Article 
shall be included in the cost of the Vessels for the purpose 
of making payments under the provisions of Article 15 
hereof or otherwise. The total liability of the Contractor 
under this Article shall be limited as to each Vessel to 
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be constructed hereunder to the amount of payments which 
are payable or which have been paid to the Contractor on 
account of said Vessel under the provisions of paragraph 
(c) of Article 15, and, in addition, as to all Vessels to 
be constructed hereunder, to the amount of payments 
which are payable or which have been paid to the Con- 
tractor under the provisions of paragraph (d) of Ar- 
ticle 15. | 


Article 15. Payment of Contract Price. 


(a) Partial payments on account of the contract price 
shall be made during the progress of the work hereunder 
to the Contractor by the Commission at semi-monthly or 
such other intervals as the parties may mutually agree 
upon. Such partial payments shall be based upon that 
portion of the value of the work done and materials on 
hand which is represented by the cost thereof (inclusive 
of overhead), and the Contractor shall accompany each 
voucher for such partial payment with a statement in 
form satisfactory [152] to the Commission setting forth 
such cost. Any payment made on the basis of such 
voucher shall be subject to adjustment upon final audit 
by the Commission. The Commission may, upon such 
terms and conditions as it may prescribe, include, as 
part of the value of work and materials, work performed 
by any subcontractor or materials, machinery or equip- 
ment to be installed in the Vessels, although not yet de- 
livered, if title to such materials, machinery or equipment 
shall have vested in the Commission. 


(b) No payments shall be made except on bills, vouch- 
ers, or invoices in such number and form and executed 
and attested in such manner and supported by such evi- 
dence as shall be prescribed by the Commission. All 
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warrants for payments hereunder shall be made payable 
to the Contractor or order. 


(c) Upon launching of each Vessel, there shall be paid 
to the Contractor, in addition to the payments provided 
for in paragraph (a) hereof, the sum of $9,450, and upon 
delivery thereof the sum of $9,450. 


(d) In the event that the payments made under para- 
graphs (a) and (c) hereof shall, upon completion and 
delivery of all the Vessels and a final audit under this 
contract, be found to be less than the contract price 
stated in Article 4 and adjusted under the provisions 
of Article 5 and paragraph (a) of Article 6, the Com- 
mission shall pay to the Contractor an amount equal to 
(i) 50 percent of the sum by which the contract price, 
adjusted as aforesaid, exceeds the amount paid under the 
provisions of paragraphs (a) and (c), less (ii) any 
liquidated damages payable under Article 9 hereof, plus 
(iii) any bonuses payable under said Article 9; Provided, 
that in no event shall the total amount payable under the 
provisions of this paragraph (including bonuses payable 
under the provisions of Article 9 hereof) exceed the sum 


of $749,700. 


(e) The payments specified in the preceding paragraphs 
of this Article shall constitute full consideration to the 
Contractor -for all the work to be performed under the 
provisions of this contract. 


Article 16. Determination of Cost. 


(a) For the purposes of making payments under Ar- 
ticle 15 hereof the term “cost” as therein used shall in- 
clude all amounts which the Commission determines are 
chargeable directly to the construction, outfitting and 
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equipping of the Vessels or to constitute items of over- 
head expense which are not directly chargeable thereto but 
are incident and necessary for the work of constructing, 
outfitting and equipping the Vessels. Such cost shall be 
determined by the Commission in accordance with the 
applicable provisions of its “Regulations Prescribing the 
Method for Determining Profit, Adopted May 4, 1939”, 
it being understood and agreed that there shall be included 
in such costs overhead and depreciation on any equipment 
or plant furnished by the Contractor for use in connection 
with the work hereunder and the cost of expendable tools 
and supplies consumed in accordance with and to the 
extent permitted by the provisions of said Regulations. 


(b) In determining cost for the purpose of Article 15 
hereof the Commission will exclude therefrom (1) any 
expense, including (without limitation) traveling expense, 
deemed by the Commission to be excessive, (2) the cost 
of remedying work and replacing matérials which are de- 
fective because of the failure of the Contractor to use 
reasonable diligence and the cost of performing any work 
required under the provisions of Article 14 hereot, (3) 
rental payments made by the Contractor to Defense Plant 
Corporation, (4) the exclusions required under paragraph 
7.23 of said “Regulations Prescribing the Method of De- 
termining Profit, Adopted May 4, 1939” as amended, 
(5) costs incurred by the Contractor in contravention of 
the provisions of [153] this contract including those of 
Article 17, and (6) contributions to charities, community 
or other organizations. 


(c) All costs shall be scrutinized by the Commission 
to determine that they are fair, just and not in excess 
of the market price for the materials and services for 
which they are incurred. 
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(d) Statement returns relative to expenditures shall be 
made as and when directed by the Commission, and all 
books, files and other records in respect thereto shall at 
all times be open for inspection by representatives of the 
Commission. 


Article 17. Purchases, Subcontracts and Wage Rates. 


(a) Wherever practicable, the Contractor shall obtain 
from responsible firms and individuals competitive bids 
for the material, equipment and services required in con- 
nection with the performance of the work under this con- 
tract and shall award orders therefor to the lowest satis- 
factory bidder. Where, however, such procedure is not 
practicable or expedient, contracts may be made and or- 
ders awarded upon the basis of market or negotiated 
prices. No order shall, however, be placed or subcontract 
made which calls for the performance of services or the 
delivery of materials, equipment and machinery at a 
price in excess of $10,000 per Vessel without the prior 
approval of the Commission or its authorized repre- 
sentative. 


(b) Subject to applicable laws and regulations of any 
agency of the United States issued pursuant to such laws, 
the rate of wages paid by the Contractor for work per- 
formed under this contract shall not, without the consent 
of the Commissicn, be in excess of those established by 
any stabilization or other conference held under the 
auspices of the National Defense Advisory Commission 
or other agency of the United States for the region in 
which the Shipyard is located, or in the event that rates 
have not been established for such region, in excess of 
those which may be approved from time to time by the 
Commission. 
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Article 18. Title. The title to all materials, equip- 
ment, supplies, and all other property assembled at the 
Shipyard or elsewhere-for the purpose of being used for 
the construction of the Vessels, as well as title to the 
Vessels themselves, on account of which payments are 
made shall immediately be vested in the Commission: 
Provided, however, that nothing herein contained shall be 
construed as a waiver by the Commission of its right to 
require the Contractor to replace, at Contractor’s expense, 
unsatisfactory workmanship or materials as herein pro- 
vided: Provided further, that the Contractor shall have 
an equity in any such material, equipment, supplies, and 
other property to the extent that it may not have been 
fully paid for by the Commission. 


miticle 19. Taxes. The Contractor shall pay all 
United States, State, County, and City or other taxes, 
assessments or duties lawfully assessed against the Ves- 
sels, materials, supplies or equipment to be used under 
this contract prior to delivery thereof to the Commission. 


Article 20. Liens. 


(a) When payment is to be made under this contract, 
as a condition precedent thereto, the Commission may, 
in its discretion, require that evidence satisfactory to it, 
to be furnished by the Contractor showing what, if any, 
liens or rights in rem of any kind against the Vessels, 
or their machinery, fittings, or equipment, or the materials 
on hand for use in the construction thereof, have been or 
can be acquired for or on account of any work done, or 
any machinery, fittings, equipment, or material already 
[154] incorporated as a part of said Vessels, or on hand 
for that purpose; but it is hereby further stipulated, 
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covenanted, and agreed by the Contractor, for itself and 
on its own account and for and on account of all persons, 
firms, associations, and corporations furnishing labor and 
material for the Vessels, and this contract is upon the 
express condition that no liens or rights in rem of any 
kind shall lie or attach upon or against the Vessels or 
their machinery, fittings, or equipment, or the materials 
therefor, or any part thereof, or of either, for or on 
account of any work done upon or about said Vessels, 
machinery, fittings, equipment, or materials, or of any 
materials furnished therefor or in connection therewith, 
nor for or on account of any other cause, or thing, or 
of any claims or demands of any kind, except the claims 


of the Commission. 


(b) If a lien or encumbrance arising out of the work 
to be performed hereunder is filed against the Vessels, 
or any of them, or against any materials, equipment, sup- 
plies or other property intended therefor, the Contractor 
shall forthwith notify the Commission thereof, and the 
Commission, subject to the provisions of this Article, 
may satisfy the same and withhold the amount thereof, 
together with any expenses incurred in connection there- 
with from the amount of any payment or payments which 
may then be due or which may thereafter become due to 
the Contractor. If the amount of any such payments is 
insufficient to permit the deduction of the entire cost and 
expense so incurred by the Commission, the Contractor 
shall, nevertheless, be liable to the Commission for the 
deficiency and will pay the same to the Commission on 
demand. In the event the Commission does not satisfy 
any such lien or encumbrance, it may, nevertheless, with- 
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hold the amount thereof, as provided above, unless and 
until such lien or encumbrance is satisfied by the Con- 
tractor. 


(c) If a lien or encumbrance arising out of the work 
to be performed hereunder is filed against the Vessels, 
or any of them, or the materials, equipment, supplies, or 
other property intended therefor, the Contractor shall 
within 15 days thereafter, cause the Vessel or Vessels, 
materials, equipment, supplies or other property to be 
released and any lien on them or any of them to be dis- 
charged; nothing contained herein, however, shall be 
construed as preventing the Contractor from contesting 
any such lien or encumbrance or the debt to which it may 
relate, but in the event of any such contest it shall be 
the duty of the Contractor within the time named to pro- 
cure by court order a release of the property from the 
lien or encumbrance by the filing of a bond, or otherwise, 
if any such remedy is available under the law; and in the 
event it is not, the Contractor shall then immediately take 
such steps as in the opinion of the Commission shall pre- 
vent such lien or encumbrance from delaying the work, 
and shall indemnify and save harmless the Commission 
from all costs, charges, and damages incurred, or possible 
of being incurred, by reason of such contest or in any 
way attributable thereto. 


Article 21. Insurance on Vessels and Materials. Un- 
til each Vessel has been completed, physically delivered, 
and accepted by the Commission, such Vessel and all ma- 
terials, outfitting, equipment, and appliances to be installed 
in the Vessels including all materials, outfitting, equip- 
ment and appliances provided by the Commission for and 
used or to be used in the construction thereof shall be 
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kept fully insured under Builder’s Risk form of policies 
or other usual forms of insurance including loss or dam- 
age caused by strikers, locked out workmen, and/or per- 
sons taking part in labor disturbances, and/or riot or 
civil commotion and/or malicious damage and/or sabotage 
and/or vandalism and such other forms of insurance as 
the Commission may require in an amount at no time less 
than the aggregate of amounts paid or payable to the 
Contractor by the Commission under this agreement plus 
the value of any materials, outfitting, equipment, and ap- 
pliances furnished by the Commission. The amount of 
insurance, the terms of the policies, and the insurance 
companies, underwriters, or underwriting funds shall 
[155] at all times be satisfactory to the Commission. 
All policies of insurance shall be taken out in the name 
of the Contractor for account of Whom It May Concern, 
and losses under such policies shall be made payable to 
the Commission for distribution by it to the Commission, 
or the Contractor as their respective interests may ap- 
pear. All cover notes and policies, with all premiums or 
other charges prepaid, shall be delivered to the Commis- 
sion for its approval and custody. Policies if not in con- 
formance herewith shall be surrendered and cancelled 
upon direction of the Commission and new policies pro- 
cured in conformance herewith. 


The Contractor may, in its discretion, and shall, if and 
as required by the Commission, secure fidelity and other 
similar bonds, workmen’s compensation, public liability, 
and automobile liability insurance and such other insur- 
ance as may be required by the laws of the state in which 
the Shipyard is located. The Contractor may also obtain 
other insurance against liabilities of the Contractor to 
any third person’ for any cause whatsoever. All insur- 
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ance required pursuant to instruction of the Commission 
shall at all times be maintained with companies, under- 
writers, or underwriting funds, in amounts and under 
forms of policies, satisfactory to the Commission. 


The Contractor shall not be deemed to have warranted 
the validity or coverage of any such insurance. In the 
event that any of the insurance required by the Commis- 
sion hereunder by reason of any act, omission, or negli- 
gence of the Contractor shall not be kept in full force 
and effect, the Contractor shall pay to the Commission all 
losses and indemnify the Commission against all claims 
and demands which would otherwise have been covered 
by such insurance. 


Article 22. Injury to Employees. The Contractor 
shall indemnify and save harmless the United States, 
the Commission, and any other agency or instrumentality 
of the United States, and the Vessels, against all claims 
arising from injury to or death of employees, workmen, 
trespassers, licensees, and all other persons, whether in, 
on, or about the work to be performed hereunder or from 
damage to or loss of property, due to the act, neglect or 
default of the Contractor or subcontractors or their agents 
or employees; it being expressly understood that the work- 
men engaged upon the work on the Vessels to be con- 
structed hereunder shall at all times be employees of the 
Contractor or subcontractors and not of the Commission. 


Percle 23." Patent Infringement.) iiemComractor 
shall be responsible for any and all claims made against 
the Commission or the Vessels for infringement of pat- 
ents or patent rights or for the use of patented articles 
in connection with the work and material furnished by 
the Contractor, and shall defend, save harmless, and in- 
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demnify the United States, the Commission, and every 
agency or instrumentality of the United States, and the 
Vessels against all such claims and against all costs, ex- 
penses, charges, and damages which the said parties or 
any of them, may be obliged to pay by reason thereof, in- 
cluding expenses of litigation, if any; provided, however, 
that upon any such claim being made against said parties 
or any thereof, the Contractor will be promptly notified 
of such claim and also of any suit brought in connection 
therewith and will be given an opportunity to defend the 
same; and provided, that no payment on account of any 
such claim shall be made by the said United States, the 
Commission, or any other agency or instrumentality of 
the United States, unless either with the consent of the 
Contractor or pursuant to the decree of a proper court 
or tribunal. 


Article 24. Covenant to Make Prompt Payment. The 
Contractor covenants that it will have and maintain at all 
times, sufficient working funds for the carrying out of 
its obligations hereunder, and will make prompt payment 
for all labor, materials, services, and other charges which 
are to be paid under this contract. [156] 


Article 25. Labor Laws. 


(a) The Contractor shall not employ any person under- 
going sentence of imprisonment at hard labor. 


(b) The Contractor will report monthly, and will cause 
all subcontractors to report in like manner, within 5 days 
after the close of each calendar month on forms to be 
furnished by the United States Department of Labor, the 
number of persons on their respective pay rolls, the ag- 
gregate amount of such pay rolls, the man-hours worked, 
and the total expenditures for materials. He shall fur- 
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nish to the Department of Labor the names and addresses 
of all subcontractors on the work at the earliest date prac- 
ticable: Provided, however, That the requirements of this 
paragraph shall be applicable only for work at the site 
of the construction project. 


(c) The Contractor and subcontractors at the site of 
the construction project will comply with the provisions 
of Public Act No. 324, 73d Congress, approved June 13, 
1934, (48 Stat. 948) and with the provisions of the 
regulations issued by the Secretary of Labor thereunder, 
entitled “Regulations Applicable to Contractors and Sub- 
contractors on Public Building and Public Work and on 
Building and Work Financed in Whole or in Part by 
Loans or Grants from the United States”, published in 
the Federal Register March 1, 1941 as amended. 


(d) This contract is subject to the provisions of the 
Act of June 25, 1936, (Public No. 814), entitled “An 
Act to provide more adequate protection to workmen and 
laborers on projects, buildings, constructions, improve- 
ments, and property wherever situated, belonging to the 
United States of America, by granting to the several 
States jurisdiction and authority to apply their State 
workmen’s compensation laws on all property and premises 
belonging to the United States of America.” 


(e) The Contractor and its subcontractors shall pay all 
mechanics and laborers employed on work under this con- 
tract and directly upon the site of the work, uncondition- 
ally and not less often than once a week, and without 
subsequent deduction or rebate on any account, the full 
amounts accrued at time of payment, computed at wage 
rates not less than those which may be determined by 
the Secretary of Labor pursuant to the provisions of the 
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Act approved March 3, 1931 (46 Stat. 1494) to be the 
prevailing rates for the various classes of such laborers 
and mechanics; and the scale of wages to be paid shall 
be posted by the Contractor in a prominent and easily 
accessible place at the site of the work. The Commission 
shall have the right to withhold from the Contractor and 
subcontractors so much of accrued payments as may be 
considered necessary by the Commission to pay to labor- 
ers and mechanics employed by the Contractor or any sub- 
contractor on the work the difference between the rates 
of wages required by the contract to be paid laborers and 
mechanics on the work and the rates of wages received 
by such laborers and mechanics and not refunded to the 
Contractor, subcontractors or their agents. The Commis- 
sion will furnish the Contractor with the wage scale de- 
termined by the Secretary of Labor as aforesaid, and 
until such wage scale is so furnished, the Contractor shall 
be under no obligations under the provisions of this 
paragraph. 

Article 26. Eight-Hour Law. Until otherwise pro- 
vided by law, provisions of law prohibiting more than 8 
hours of labor in any one day of persons engaged upon 
work covered by this contract shall, in accordance with 
the provisions of the Act approved October 10, 1940 
(Public No. 831, 76th Cong.), be suspended. The pro- 
visions of said Act approved October 10, 1940 are ap- 
plicable to this contract. 

Article 27. Prohibition against Employment of Cer- 
tain Persons and against Discrimination. The Contractor 
shall not employ any person who [157] advocates, or who 
is a member of an organization that advocates, the over- 
throw of the Government of the United States by force 
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or violence to perform any part of the work under this 
contract, and as a condition to the employment of any 
person for the performance of such work, the Contractor 
shall, if the Commission so directs, require such person 
to execute and to file an affidavit in such from as to sat- 
isfy the requirements of Section 4 of Public Law No. 23 
(77th Congress), approved March 27, 1941, but the exe- 
cution and filing of such affidavit shall be without prejudice 
to the right of the Commission to require such further 
evidence in the premises as it may deem desirable. The 
Contractor agrees that in the performance of the work 
under this contract, it will not discriminate against any 
worker because of race, creed, color or national origin. 
(Executive Order No. 8802, approved June 25, 1941.) 

Article 28. Fees. The Contractor warrants that he 
has not employed any person to solicit or secure this 
contract upon any agreement for a commission, percent- 
age, brokerage, or fee, contingent or otherwise. Breach 
of this warranty shall give the Commission the right to 
terminate the contract, or, in its discretion, to deduct from 
the contract price or consideration the amount of such 
commission, percentage, brokerage, or fee. This war- 
ranty shall not apply to commissions payable by con- 
tractors upon contracts or sales secured or made through 
bona fide established commercial or selling agencies main- 
tained by the Contractor for the purpose of securing 
business. 

Article 29. Officials not to Benefit. No member of or 
delegate to Congress, nor Resident Commissioner, shall 
be admitted to any share or part of this contract or to 
any benefit that may arise therefrom, except as provided 
in Section 116 of the Act approved March 4, 1909, (35 
Stats. 1109). 
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Article 30. Events of Default. The following shall 
constitute events of default under this contract: 


(a) Failure of the Contractor in any respect to use 
due diligence in proceeding with the performance of the 
work required under this contract, or failure to perform 
any of the covenants on its part to be performed here- 
under, provided that the Commission in either instance 
shall give notice to the Contractor as to such failure and 
Contractor shall not within thirty days after being so 
notifed cure such failure. 


(b) The filing by the Contractor or any of the under- 
signed individuals or the undersigned partnership or cor- 
poration of a petition in bankruptcy or for reorganization 
under the Bankruptcy Act or the entry of an order upon 
petition against the Contractor or any of the said in- 
dividuals or said partnership or corporation adjudicating 
such Contractor, individuals, partnership or corporation 
or any of them a bankrupt, or the appointment of a re- 
ceiver or receivers of the Contractor, said individuals, 
partnership or corporation or any of them or of any 
property belonging to the Contractor, said individuals, 
partnership or corporation necessary for the performance 
of its obligations under this agreement. 


Article 31. Termination on Account of Default. 


(a) Upon the occurrence of any of the events of de- 
fault set forth in Article 30 hereof the Commission may 
terminate this contract and enter upon the Shipyard of 
the Contractor and take possession thereof as well as of 
any Vessels either completed or uncompleted and any 
machinery, materials, fittings, equipment and _ supplies 
theretofore or thereafter delivered at the Shipyard to be 
incorporated in the construction or the equipment of the 
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Vessels, or to be used in connection therewith, together 
with all plans, [158] specifications, calculations and other 
records required for the construction or equipment of 
the Vessels. In the event of termination pursuant to the 
provisions of this Article, the Commission may complete, 
or cause to be completed, all of the work to be per- 
formed upon the Vessels hereunder, and for such purpose, 
may take possession of so much of the Shipyard and the 
Contractor’s plant, equipment, tools, machinery and ap- 
pliances as may be necessary for the proper conduct of 
such work, and use and occupy the same without payment 
of rental or any other charge therefor until all of the 
work to be performed upon the Vessels has been com- 
pleted. 


In the event that this contract is terminated pursuant 
to the provisions of this Article, the Contractor shall not 
be entitled to receive any further payments from the Com- 
mission on account of the contract price with the excep- 
tion of payments which have accrued under the provisions 
of paragraphs (a) and (c) of Article 15 prior to date 
of termination. 


Articles 32. Optional Cancellation by the Commission. 


(a) At any time prior to the completion of the work 
to be performed hereunder, the Commission may cancel 
this contract upon written or telegraphic notice to the 
Contractor, and upon the effective date of such cancella- 
tion the Contractor shall stop all work hereunder except 
as otherwise directed by the Commission. In the event 
of cancellation under this Article, the Commission shall 
pay to the Contractor the following amounts: 


(1) The cost of work performed and materials, 
equipment and machinery acquired for use in any 
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Vessel whether or not completed and delivered other 
than costs which have been previously paid under the 
provisions of paragraph (a) of Article 15 of this 
contract. 


(2) An amount equal to 10 percent of the cost of 
said work, materials, equipment and machinery or 
6 percent of the contract price (as adjusted under 
the provisions of Article 5 and paragraph (a) of 
Article 6 to date of cancellation) multiplied by the 
percentage of the completion of the contract work, 
whichever amount shall be the lesser, less any pay- 
ments previously made to the Contractor under the 
provisions of paragraphs (c) and (d) of Article 15 
hereof. 


(3) An amount equal to the cancellation fees, ap- 
proved by the Commission, or charges paid by the 
Contractor in connection with the cancellation of any 
subcontract or other agreement for materials, ma- 
chinery or equipment to be used or services to be 
performed in connection with the construction of 
the Vessels if the Commission shall have permitted 
the cancellation of such subcontracts or other agree- 
ments. 


(4) Any other expenses of the Contractor in con- 
nection with the cancellation of this contract which 
are determined by the Commission to be necessary 
and reasonable. 


(b) If this contract is cancelled pursuant to the pro- 
visions of this Article, the Commission shall permit the 
Contractor to cancel all subcontracts or other agreements 
theretofore entered into by the Contractor for the mate- 
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rials, machinery or equipment to be used or services to 
be performed in connection with the construction of the 
Vessels except in those cases where the continued per- 
formance of such subcontract or other agreements is 
necessary for the completion of work which the Commis- 
sion directs the Contractor to perform or where the Com- 
mission offers to take over and perform the Contractor’s 
obligations under such subcontracts or other agree- 
ments. [159] 


Article 33. Loss of or Damage to Vessels. If there 
shall be an actual loss of any Vessel prior to its delivery 
to the Commission, or if any Vessel shall be so damaged 
that in the determination of the Commission work thereon 
should be abandoned, the Commission may, at its option, 
either require the Contractor to construct another ves- 
sel as a replacement for the Vessel so lost or destroyed 
or modify this contract so as to relieve the Contractor 
of its obligation to deliver the Vessel so lost or damaged. 
In either case, payments made under the provisions of 
paragraphs (a) and (c) of Article 15 hereof on account 
of the Vessel so lost or damaged shall be disregarded in 
determining the amount of payment to which the Con- 
tractor is entitled under the provisions of paragraph (d) 
of said Article 15. In the event that the Commission re- 
quires the Contractor to construct a replacement vessel as 
aforesaid, no adjustment will be made in the contract price 
on account of such replacement. In the event, however, 
that the Contractor is, pursuant to the provisions of this 
Article, relieved of its obligations to deliver any Vessel, 
the contract price stated in Article 4 shall be reduced by 
an amount equal to such price divided by the number of 
Vessels to be constructed hereunder, and the maximum 
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amount payable under the provisions of paragraph (d) of 
Article 15 shall be reduced in the same proportion. 


Article 34. Arbitration. Notwithstanding any other 
provisions to the contrary, in any case where this agree- 
ment provides that determination by the Commission of a 
question of fact shall be final or conclusive, the Con- 
tractor may, within 10 days after the making of such de- 
termination, give notice to the Commission of its appeal 
therefrom. Questions of fact with respect to which an 
appeal is so taken shall be referred to arbitrators, the 
Commission and the Contractor each designating one and 
the two thus appointed, in case of disagreement, desig- 
nating a third as umpire. The arbitrators shall give 
prompt notice to both parties of their determinations of 
such questions of fact, which shall thereupon supersede 
the determinations of the Commission and shall be bind- 
ing upon the Commission and the Contractor. 


Article 35. Renegotiation. This contract is subject to 
the provisions of Section 403 of the Sixth Supplemental 
National Defense Appropriation Act, 1942, and the Con- 
tractor hereby agrees that (1) the contract price may be 
renegotiated pursuant to said Section 403 at a period when 
the profits derived hereunder can be determined with rea- 
sonable certainty; (2) any amount of the contract price 
which is found as a result of such renegotiation to rep- 
resent excessive profits and an amount of the contract 
price equal to the amount of reduction in contract price 
of any subcontract under this contract pursuant to re- 
negotiation of such subcontract as hereafter provided will 
be repaid to the Commission or may be retained by the 
United States; and (3) the Contractor will insert in each 
subcontract for an amount in excess of $100,000 made 
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by the Contractor hereunder (i) a provision for re- 
negotiation by the Chairman of the Commission and the 
subcontractor of the contract price of such subcontract at 
a period when the profits can be determined with reason- 
able certainty, (11) a provision for the retention by the 
United States or the repayment to the United States of 
any amount of the contract price which is found as a 
result of such renegotiation to represent excessive profits, 
and (111) a provision for relieving the Contractor from 
any liability to the subcontractor on account of any 
amounts so retained by or repaid to the United States. 


The liability of the Contractor hereunder to make re- 
payments of any amounts on account of a reduction in 
any subcontract price under this Article shall be limited 
to the amount unpaid by the Contractor to the subcon- 
tractor under such subcontract plus an amount, if any, 
equal to payments made to such subcontractor subsequent 
to the receipt of a notice from said Chairman to retain 
said payments. [160] 

Article 36. Effect of this Contract. Said Tavares 
Construction Company, Inc. and the partnership of 
Stroud and Seabrook, as well as the members of such 
partnership, and C. M. Elliott shall be jointly and severally 
bound hereunder and all of said individuals and said cor- 
poration and said partnership shall be bound by the acts 
or representations of any one of said individuals, said 
corporation, said partnership or the members thereof, and 
payment by the Commission to any one shall constitute 
payment to all of them. Wherever reference is made here- 
in to the “Contractor” it shall mean said individuals, said 
partnership, the members of said partnership and said 
corporation, both as individuals and as joint ventures. 
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In Witness Whereof, the parties hereto have executed 
this agreement as of the day and year first above written. 


(Seal) 


UNITED STATES MARITIME COMMISSION 
Byes So. LAND 
Chairman 


Attest: 
A. J. WILLIAMS 


Asst. Secretary. 


(Seal) 
TAVARES CONSTRUCTION COMPANY) ik. 
iby: CARLOS TAVARES 
President 


Prttest: 
DONE GATES 
Secretary 
STROUD AND SEABROOK 


By: LLOYD S7SiRer® 
Lloyd S. Stroud 


(Individually and as a partner) 


By: R. S. SEABROOK 
R. S. Seabrook 


(Individually and as a partner) 
CoM. ELEVA 


Approved as to form: 
WADE H. SKINNER 
General Counsel 
U. S. Maritime Commission [161] 
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Addendum No. 1 
Contract No. MCc-7913 


This Agreement, made and entered into as of the 5th 
day of November, 1942, by and between the United States 
Maritime Commission (herein called the “Commission” ) 
and Tavares Construction Company, Inc., a corporation 
organized and existing under the laws of the State of 
California, Lloyd S. Stroud and R. S. Seabrook, indi- 
vidually and as the partnership of Stroud and Seabrook, 
and C. M. Elliott, said corporations and persons being 
joint venturers doing business under the name of Con- 
crete Ship Constructors and being hereinafter referred 
to as the “Contractor”; 


Whereas: 


1. Under date of June 30, 1942 the Contractor and 
the Commission entered into a contract (herein called the 
“Vessel Contract”) for the construction by the Contractor 
of seventeen concrete barges in accordance with the terms 
and conditions of such contract; 

2. The Vessel Contract provided that the Contractor 
would obtain certain shipyard facilities under an agree- 
ment with Defense Plant Corporation and that the Com- 
mission would reimburse the Contractor for certain pay- 
ments to be made by the Contractor to Defense Plant 
Corporation under the terms of said agreement; 

3. The Navy Department has acquired the land on 
which some of the aforementioned additional shipyard 
facilities were to be constructed, and the Commission has 
caused eminent domain proceedings to be brought to ac- 
quire a new site for such shipyard facilities, as well as 
the site of certain shipyard facilities heretofore acquired 
by the Contractor ; 


222 Tavares Construction Company, Inc., et al. 


4. As a result of the change in the site of the pro- 
posed additional shipyard facilities, the cost thereof will 
be increased with a resulting increase in the Contractor’s 
obligations to Defense Plant Corporation; and 


5. The parties to the Vessel Contract desire to amend 
such contract so as to make certain charges therein neces- 
sitated by the aforementioned change in the cost of said 
additional shipyard facilities. [162] 


Now Therefore, in consideration of the premises, the 
parties hereto agree to amend the Vessel Contract so as 
to delete the last sentence of Article 2 thereof and sub- 
stitute in lieu of such sentence a sentence reading as fol- 
lows: 


“Tn addition to the payments provided for in Ar- 
ticle 2 of the contract between the Contractor and 
the Commission dated November 27, 1941 (Contract 
No. MCc-1879) and those provided for in Article 15 
hereof, the Commission will reimburse the Contractor 
for any and all rental payments made during the 
term of this contract to Defense Plant Corporation 
pursuant to the aforementioned agreement to be made 
by the Contractor with such corporation, but in no 
event shall the obligation of the Commission to make 
payments under this Article exceed the sum of 
$94,375 per vessel delivered under the terms of this 
contract, plus such amount as may subsequently be 
added thereto under any agreement between the Con- 
tractor and Defense Plant Corporation for the sole 
purpose of reimbursing Defense Plant Corporation 
for the cost of the site of said shipyard facilities if 
such costs shall be paid by Defense Plant Corpora- 
tion to the Commission.” 
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Except as hereinbefore otherwise expressly provided, 
all the terms and conditions of the Vessel Contract shall 
remain in full force and effect. 


In Witness Whereof, the parties hereto have executed 
this agreement as of the day and year first above written. 


UNITED STATES MARITIME COMMISSION 
iby: E. S. Wand (signed ) 
Chairman 
Attest: 
A. J. Williams (signed) 
Assistant Secretary 
TAVARES CONSTRUCTION COMPANY, INC. 


By: (signed ) 
President 
PUttest : 
Don F. Gates (signed) 
Secretary 


SeR@uUD AND SEABROOK 

By: Lloyd S. Stroud (signed) 
ELOY D SS ROU, 

(Individually and as a partner) 

By: R.S. Seabrook (signed) 
R. $5. SEABROOK 

(Invididually and as a partner) 

By; C. M. Elliott (signed ) 
GoM Hiket@ds 


Approved as to form: 


Wade H. Skinner (signed) 
General Counsel 
U. S. Maritime Commission [163] 
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Addendum No. 2 
Contract No. MCc-7913 


This Agreement, made and entered into as of the 24th 
day of December, 1942, by and between the United 
States Maritime Commission (hereinafter called the 
“Commission” ) and Tavares Construction Company, Inc., 
a corporation organized and existing under the laws of 
the State of California, Lloyd S. Stroud and R. S. Sea- 
brook, individually and as the partnership of Stroud and 
Seabrook, and C. M. Elliott, said corporations and per- 
sons being joint venturers doing business under the name 
of Concrete Ship Constructors and being hereinafter re- 


ferred to as the “‘Contractor” ; 


Whereas: 


1. Under date of June 30, 1942 the Commission and 
the Contractor entered into a contract (herein called the 
“Vessel Contract’) for the construction by the Contractor 


for the Commission of seventeen concrete barges; 


2. Under the terms of such contract the Commission 
agreed to reimburse the Contractor for certain rental pay- 
ments to be made in connection with the acquisition by 
the Contractor through Defense Plant Corporation of 
certain additional shipyard facilities required in connec- 


tion with the construction of said barges; and 


3. The Contractor has requested the Commission to 


increase its obligation to make reimbursements for rental 
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payments and has agreed, in consideration of such in- 
crease in said obligation, to reduce certain of the fees 


payable to it under the Vessel Contract. 


Now, Therefore, the parties hereto agree as follows: 


Article 1. The Vessel Contract is hereby amended in 
the following respects: 


(1) The figure “$77,260” appearing in Article 2 there- 
Gr shall read “$127,000”. 


(2) The figure “$11,781,000” appearing in Article 4 
shall read “$11,696,000”, and the figure “$693,000” ap- 
pearing in such Article shall read “$688,000”. [164] 


(3) Wherever the figure “$9,450” appears in paragraph 
(c) of Article 15 of the Vessel Contract, such figure shall 
read “$8,200”. 


(4) The figure “$749,700” appearing in paragraph (d) 
of Article 15 of the Vessel Contract shall read “$664,700”. 


Article 2. Except as hereinbefore otherwise expressly 
provided, all the terms and conditions of the Vessel Con- 


tract shall remain in full force and effect. 


In Witness Whereof, the parties hereto have executed 
this agreement as of the day and year first above written. 


(Seal) 


UNITED STATES MARITIME COMMISSION 
By: E. S. LAND 


Chairman 
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Aapeest : 
A, J. WILE 
Assistant Secretary 


(Seal) 


TAVARES CONSTRUCTION COMPANYS: 


by. CARLOS TAVARES 
President 


Attest: 
DON F. GATES 
Secretary 


STROUD AND SEABROOK 
By: LLOYD Sss20U 
Lloyd S. Stroud 
(Individually and as a partner) 
By: R. 5. SEHABR@OK 
R. S. Seabrook 
(Individually and as a partner) 


By: C. M. ELLIOT 
C. M. Elliot 


Approved as to form: 
WADE H. SKINNER 
General Counsel 
U. S. Maritime Commission [165] 
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Contract No. MCc-7913 
Addendum No. 4 


This Agreement, made and entered into as of the 30th 
day of September, 1943, by and between the United 
States Maritime Commission (herein called the “Com- 
mission’) and Tavares Construction Company, Inc., a 
corporation organized and existing under the laws of the 
State of California, Lloyd S. Stroud and R. S. Sea- 
brook, individually and as the partnership of Stroud and 
Seabrook, and C. M. Elliott, said corporations and per- 
sons being joint venturers doing business under the name 
of Concrete Ship Constructors and being hereinafter re- 
ferred to as the ‘Contractor’; 


Whereas: 


1. Under date of June 30, 1942, the Commission and 
the Contractor entered into a contract (herein called the 
“Vessel Contract”) for the construction of certain vessels 
by the Contractor for the Commission; 


2. Under the terms of the Vessel Contract the Com- 
mission agrees to make payments to the Contractor on the 
basis of the costs incurred by it in the performance of 
the work thereunder, including the cost of any insurance 
premiums paid by the Contractor ; 


3. The Commission desires to assume the risk of loss 
arising out of certain third party liabilities which may 
from time to time be incurred by the Contractor during 
the performance of the contract work; and 


4. The parties hereto desire to amend the Vessel Con- 
tract to provide for such assumption of risk of loss by 
the Commission and to make appropriate provisions for 
adjustment in the contract price on account of the fact 
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that the Contractor will not have to pay certain insurance 
premiums. 


Now, Therefore, the parties hereto agree to amend Ar- 
ticle 21 of the Vessel Contract so that it shall read as 
follows: 


“Article 21. The Contractor may, in its discre- 
tion, and shall, if and as required by the Commission, 
secure fidelity and other similar bonds, workmen’s 
compensation, public liability, property damage and 
automobile liability insurance and such other insur- 
ance as may be required by the laws of the State in 
which the Shipyard is located. The Contractor may 
also obtain other insurance against liabilities of the 
Contractor to any third person for any cause what- 
soever except liabilities adequately covered by insur- 
ance provided by the Commission for benefit of it- 
self and the Contractor or as otherwise hereinafter 
expressly provided. The Contractor shall also secure 
such other insurance as the Commission may direct 
or approve. 


“The Commission has requested the Contractor not 
to obtain Protection and Indemnity insurance or other 
insurance against claims and liabilities for damage to 
or loss of property of third parties, personal injury 
to or death of persons (other than employees of the 
Contractor) occurring in connection with or during 
the operation or movement of any Vessel away from 
the Shipyard, and the Contractor shall not, in con- 
nection with movement or operation of any Vessel 
launched subsequent to February 28, 1943, obtain 
insurance against such liabilities and claims. The 
Commission hereby agrees, subject to the terms and 
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conditions of this paragraph, to indemnify and hold 
the Contractor harmless from liabilities and claims 
which may occur as a result of damage to or loss of 
property of third parties, personal injury to or death 
of persons (other than employees of the Contractor ) 
in connection with the operation or movement of any 
such Vessel as aforesaid prior to the delivery thereof 
under this contract irrespective of whether the lia- 
bility arises from negligence [166] of the Contrac- 
tor, its agents, servants or employees mo the extent 
such liabilities are not covered by insurance carried 
by the Contractor. The obligation of the Commis- 
sion hereunder shall include the payment of reason- 
able legal and other expenses and court costs arising 
from a claim or purported claim for damage to or 
loss of property of third parties, personal injury or 
death as aforesaid and for the amount of any judg- 
ment or settlement made on account of such a claim 
if the Contractor shall (1) follow such instructions 
as the Commission may from time to time issue in 
respect to the handling of such claims and actions 
and the employment of counsel in connection there- 
with, (2) permit the Commission to defend any 
action which may be brought in its own name or in 
that of the Contractor and (3) not make any settle- 
ment of any such claim without the prior approval 
of the Commission or its duly authorized repre- 
sentative. 


“The term ‘vessel property’ shall include (1) all 
undelivered Vessels and delivered Vessels on which 
work is being performed under an agreement be- 
tween the parties hereto dated February 18, 1943, 
whether completed or uncompleted, and all materials, 
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machinery, equipment and other items of personal 
property to be used for or in connection with the 
construction of the Vessels, title to which is in the 
Commission or the United States, represented by the 
Commission, (ii) all machinery, equipment or other 
items of personal property delivered to the Contrac- 
tor for installation on the vessels, title to which is 
in the United States, represented by the Navy De- 
partment, or any other agency or instrumentality of 
the United States, and (iii) all machinery, equip- 
ment and materials the cost of which has been or 
will be paid to the Contractor under the terms of this 
contract and delivery of which has been made to 
the Contractor either at the site of the performance 
of the contract work or elsewhere. The Commission 
has requested the Contractor not to carry or to incur 
the expense of any insurance against any risk of 
loss of or damage to any vessel property unless the 
Commission shall in writing direct the Contractor to 
insure such property and then only to the extent and 
in the manner directed. The Commission accordingly 
assumes all risk of loss of or damage to the vessel 
property to the extent that such risk of loss has not 
been covered by insurance pursuant to written direc- 
tion of the Commission and shall not hold the Con- 
tractor liable for any such loss of or damage to 
such property, irrespective of the cause of the risk 
thereof and whether or not caused by the negligence, 
whatsoever its degree, of the Contractor, its agents, 
servants, subcontractors, employees or otherwise, to 
the extent that the risks thereof are of the types 
covered by usual forms of pre-keel and post-keel lay- 
ing full builder’s risk insurance, war risk insurance 
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and other customary forms of insurance. The risk 
of loss and damage assumed by the Commission here- 
under shall include, but not be limited to, those cov- 
ered by (i) Marine Builder’s Risk (Navy Form Syn- 
dicate) policy, including the rider attached to the 
“Free of Capture and Seizure” clause thereof and 
(ii) War Damage Policy, both as set forth in the 
pamphlet entitled “Standard Forms of Marine Build- 
er’s Risks (Navy Form Syndicate) and War Damage 
Insurance Policy Referred to in Vessel Contracts of 
the Bureau of Ships” published by the Navy De- 
partment under date of November 23, 1942. 


“All insurance required pursuant to instruction of 
the Commission shall at all times be maintained with 
companies, underwriters or underwriting funds, in 
amounts and under forms of policies, satisfactory to 
the Commission. 


“The Contractor shall not be deemed to have war- 
ranted the validity or coverage of any such insur- 
ance. In the event that any [167] of the insurance 
required by the Commission hereunder by reason of 
any act, omission or negligence of the Contractor 
shall not be kept in full force and effect, the Con- 
tractor shall pay to the Commission all losses and 
indemnify the Commission against all claims and 
demands which would otherwise have been covered 
by such insurance. Approval by the Commission 
or its authorized representative of policies taken 
out by the Contractor at the direction of the Com- 
mission shall establish the Contractor’s compliance 
hereunder with the requirements of the Commission. 
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“Payments made by the Commission to the Con- 
tractor, either on account of liabilities incurred by 
the Contractor or on account of the cost of replac- 
ing or repairing vessel property lost or damaged, 
shall not be taken into account in determining the 
amount of payment to be made by the Commission 
to the Contractor under the provisions of paragraph 


(d) of Article 15 of this contract. 


“The obligation of the Contractor to insure against 
risk of loss of or damage to any shipyard facilities 
owned by the United States, represented by the Com- 
mission, shall be those specified in the contract under 
which such facilities were constructed, as amended 
to date hereof, and nothing contained in this con- 
tract shall be construed as imposing any obligations 
upon the Contractor to insure such shipyard facili- 
ties or any liability in the event of loss or damage 
other than those specified in said contract for the 
construction of such shipyard facilities.” 


Article 2. The contract price stated in Article 4 of 
the Vessel Contract shall be reduced by an amount equal 
to 110 per cent of the estimated cost of premiums on in- 
surance against risk of loss or damage, including third 
party liabilities assumed by the Commission under the 
terms of this amendatory agreement and not assumed by 
it under the Vessel Contract or any amendments pre- 
viously made thereto. 


This agreement shall be effective as of the date thereof. 
and any additional liabilities assumed by the Commission 
under the provisions of Article 21 of the Vessel Con- 
tract as hereby amended shall be applicable only to claims 
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and actions arising out of events occurring on or after 
such date. 


In Witness Whereof, the parties hereto have executed 
this agreement as of the day and year first above written. 


(Seal) 


UNITED STATES MARITIME COMMISSION 
By: E. S. LAND 


Chairman 
Attest: 
A. J. WILLIAMS 
Secretary 
(Seal) 


ia eNRES CONSTRUCTION COMPANY?) ING 
By: CARLOS TAVARES 
President 


Attest: 
BeN fF. GATES 
Secretary 
STROUD AND SEABROOK 
Bye LLOYD S. STROUD 
Lloyd S. Stroud 
(Individually and as a partner) 
Bye R. S: SEABROOK 
R. S. Seabrook 
(Individually and as a partner) 
C. M. ELLIOTT 
C. M. Eliott 
Approved as to form: 
WADE H. SKINNER 


General Counsel 
U. S. Maritime Commission [168] 
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Contract No. MCc-25348 


This Agreement, made and entered into as of the 30th 
day of November, 1943, by and between the United States 
Maritime Commission (herein called the “Commission’’) 
and Tavares Construction Company, Inc., a corporation 
organized and existing under the laws of the State of 
California, Lloyd S. Stroud and R. S. Seabrook, indi- 
vidually and as a partnership of Stroud and Seabrook, 
and C. M. Elliott, Carlos Tavares, Henry M. Page, and 
Don F. Gates, said corporations and persons being joint 
venturers doing business under the name of Concrete Ship 
Constructors (herein called the “Cotractor’’) ; 


Whereas: 


1. Under dates of November 27, 1941 and June 30, 
1942, the Contractor and the Commission entered into 
two contracts (herein called the “Vessel Contracts”) for 
the construction by the Contractor for the Commission 
of an aggregate of twenty-two concrete barges; 


2. The Vessel Contracts provided for the payment to 
the Contractor, as consideration for the performance of 
work thereunder, of an amount equal to the costs of such 
work determined in the manner therein set forth and a 
fee therein provided for, and the parties hereto desire to 
provide that there shall be paid, in lieu of such compen- 
sation, a lump-sum amount subject to the adjustments 
hereinafter provided for; 


3. Under the provisions of Public Law 46 (77th Con- 
gress), approved May 2, 1941, the Commission is au- 
thorized, upon its determination that such action is in 
the best interests of national commerce and defense, be- 
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cause of changes in conditions occurring after the execu- 
tion of its contracts theretofore or thereafter entered into 
for the construction of vessels, to modify such contracts 
in conformity with the provisions of said law and to 
adjust the payments to be made thereunder; and 


4. The Commission has determined that it is in the 
best interests of national commerce and defense to modify 
the Vessel Contracts so as to provide for the payment 
of such lump-sum amount upon the conditions hereinafter 
set forth. 


Now, Therefore, the parties hereto agree as follows: 


Article 1. In lieu of the payments provided for in the 
Vessel Contracts, the Commission shall pay to the Con- 
tractor the sum of $30,515,208 (herein called the “con- 
tract price”) as full consideration for the performance 
of such contracts. 


Article 2. (a) Except as otherwise provided in para- 
graph (b) of Article 3, hereof, all amounts heretofore 
or hereafter paid under the provisions of the Vessel Con- 
tracts shall be considered partial payments of said contract 
price and to the extent thereof to have discharged the 
Commission’s obligations in respect to the payment of 
such price. 


(b) The remainder of the contract price shall be pay- 
able as follows: 

(1) Partial payments shall be made by the Com- 
mission to the Contractor as the work progresses, 
at the end of each calendar month or as soon there- 
after as practicable; Provided, however, that such 
payments shall not exceed in the aggregate 96 per 
cent of the value (as represented by the contract 
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price) of the work done and materials delivered to 
the yard for the construction of the Vessels, and 
provided, further, that the Commission may, on such 
terms and conditions as it may prescribe, include, as 
part of the value of the work done on the Vessels 
work performed by any subcontractor on materials, 
machinery or equipment to be installed in the Vessels, 
even though such subcontractor has not made de- 
livery thereof [169] at the yard or plant of the Con- 
tractor or completed the work required of him with 
respect thereto if the title to such materials, ma- 
chinery or equipment included as part of the value 
of the work done on the Vessels shall have vested in 
the Commission. 


(2) The Commission may, on such terms and con- 
ditions as it may prescribe, make payment to the 
Contractor of the full contract price, including re- 
tained percentages less authorized reductions for 
each Vessel completed and accepted hereunder on the 
basis of $1,387,054 per Vessel. 


(3) The remainder of the contract price shall be 
payable to the Contractor upon the completion of all 
the work to be performed hereunder provided that 
if the Commission shall at such time have determined 
that the Contractor will have an obligation to make 
payments to it under the provisions of Article 4 here- 
of, the Commission may withhold from such pay- 
ment an amount not to exceed that which it has then 
determined that the Contractor is obligated to pay 
under the provisions of said Article 4. 


Article 3. (a) In addition to the payments of the 
contract price specified in the preceding Article 2, the 
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Commission will reimburse the Contractor for those rent- 
als which are paid by the Contractor to Defense Plant 
Corporation and are reimbursable pursuant to the provi-’ 
sions of Article 2 of each of the Vessel Contracts and 
will also pay the Contractor an amount equal to any taxes 
validly assessed against the shipyard facilities of the Con- 
tractor or any interests of the Contractor therein to the 
extent that such taxes become payable during the per- 
formance of the work hereunder or under the Vessel 
Contracts if such taxes shall have not been heretofore re- 
imbursed to the Contractor under the provisions of the 
Vessel Contracts. 


(b) The contract price stated in Article 1, hereof, does 
not include any amount for Workmen’s Compensation In- 
surance Premiums. The Commission will pay to the 
Contractor an amount equal to the cost of Workmen's 
Compensation Insurance Premiums in addition to the 
contract price; such payment to be made on the basis 
of the cost incurred; and no such payment heretofore or 
hereafter made to be considered a payment on account 
of the contract price stated in Article 1, hereof. It is 
understood and agreed, however, that any payment made 
under the Vessel Contracts on account of the cost of 
Workmen’s Compensation Insurance Premiums shall dis- 
charge to the extent thereof the Commission’s obligation 
to make payment under this Article. Any refunds or 
dividends made by the Workmen’s Compensation insurer 
shall be paid to the Commission or credited to such costs 
reimbursable as aforesaid, and if upon the completion 
of the work to be performed under the Vessel Contracts 
the Commission so requests, the Contractor will assign 
to the Commission the Workmen’s Compensation insur- 
ance policies obtained by it in connection with the per- 
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formance of such work, including the right to receive 
any refunds of premiums or dividends. 


(c) There shall be deducted from the contract price 
payable to the Contractor an amount equal to (1) any 
City and County taxes or rental of the shipyard site or 
any part thereoef included in the amount paid to the Con- 
tractor under the Vessel Contracts and later refunded to 
the Contractor and (11) the difference between $71,000 
and such amount as shall be paid in final settlement of a 
claim of Fairbanks, Morse & Co. on account of the ter- 
mination of a subconstract designated Order No. N-47 en- 
tered into by the Contractor with such company. 


(d) In the event that the labor rates for shipyard labor 
established by the Zone Standards Agreement shall, sub- 
sequent to the date of this agreement be increased, the 
contract price shall be increased by an amount equal [170] 
to the actual net increase in the cost of the performance 
of the work under the Vessel Contracts due to such 
change as determined by the Commission. 


Article 4. The Contractor agrees: 


(1) To make a report under oath to the Commission 
upon completion of this contrract, setting forth in the 
form prescribed by the Commission the total contract 
price, the total cost of performing this contract, the 
amount of Contractor’s overhead charged to such cost, 
the net profits and the percentage such net profits bears 
to the contract price, and such other information as the 
Commission shall prescribe; 


(2) To pay to the Commission profit, as shall be de- 
termined by the Commission, in excess of $750,00 of 
the contract price: Provided, That, if such amount is 
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not voluntarily paid, the Commission shall determine the 
amount of such excess profit and collect it in the same 
manner that other debts due the United States may be 
collected ; 


(3) That the books, files, and all other records of the 
Contractor, or any holding, subsidiary, affiliated, or as- 
sociated company, shall at all times be subject to inspec- 
tion and audit by any person designated by the Commis- 
sion, and the premises, including the Vessel, of the Con- 
tractor, shall at all times be subject to inspection by the 
agents of the Commission. 

It is understood and agreed that the provisions of this 
Article shall not apply to contracts or subcontracts for 
scientific equipment used for communication and naviga- 
tion as may be so designated by the Commission. 

The requirement of payment by the Contractor to the 
Commission of profits as provided in this Article is con- 
tractual and shall in effect constitute a reduction in the 
contract price payable by the Commission as finally de- 
termined hereunder. The method of accounting for profits 
and the determination of costs incurred by the Contractor 
shall, however, be in accordance with the requirements of 
Section 505(b) of the Merchant Marine Act of 1936 and 
the applicable regulations of the Commission issued there- 
under. 

Article 5. (a) Title to all materials, supplies and 
equipment purchased by the Contractor for use in the 
performance of work under the Vessel Contracts, irre- 
spective of whether such items shall actually be used in 
the performance of such work under such contract, shall 
vest in the Commission, and in the event that any such 
items are not so used, the Commission may remove them 
from the shipyard of the Contractor. 


240 Tavares Construction Company, Inc., et al. 


(b) Included in the contract price specified in Article 
1 hereof was the amount of rentals paid or to be paid 
by the Contractor for shipyard equipment under rental 
agreements which provided for the vesting of title to the 
rented equipment in the Commission when the rental paid 
thereunder equalled the replacement value of the equip- 
ment as of the beginning of the rental period or for an 
option in the Contractor to purchase such equipment and 
apply the rentals paid to the purchase price. In the event 
that prior to the completion of the work hereunder the 
Contractor may, in consideration of the rentals paid, 
acquire any item of equipment rented as aforesaid, it 
shall acquire such title and deliver the item of equip- 
ment so acquired to the Commission upon the completion 
of the work hereunder, subject, however, to the Con- 
tractor’s right to use such item as provided for in any 
other contract or agreement between the Contractor and 
the Commission. 


Article 6. Each of the Vessel Contracts is amended so 
as to delete therefrom Article 6, Article 9, Article 14, Ar- 
ticle 15 and Article 16 thereof. Except and to the extent 
that they are inconsistent with the terms of [171] this 
agreement, the other terms and conditions of the Vessel 
Contracts shall remain in full force and effect and shall 
be applicable to the performance of the work called for 
thereunder. 


In Witness Whereof, the parties hereto have executed 
this agreement as of the day and year first above written. 
(Seal) 

UNITED STATES MARITIME COMMISSION 
By: EL Salen 


Chairman 
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Attest: 
fe, McDONALD 
PusSt. SeChetaey) 

(Seal) 


BONCRETE SHIP CONSTRUCIGE. 
TAVARES CONSTRUCTION COMPANY, INC. 
By: CARLOS TAVARES 
President 
Attest: 
WON EF. GATES 
Secretary 
STROUD AND SEABROOK 
Eye ELOYD Ss. sTROUE 
Lloyd S. Stroud 
(Individually and as a partner ) 
ok. S, SEABROOK 
R. S. Seabrook 
(Individually and as a partner) 
© M. ELLIO@OM@y 
C. M. Elliott 
CARMWOs TAVARES 
Carlos Tavares 
HENRY M. PAGE 
Henry M. Page 
DON F. GATES 
Don F. Gates 


Approved as to form: 
WADE H. SKINNER 
General Counsel 
U. S. Maritime Commission 
[Endorsed]: Filed Dec. 23, 1944. Edmund L. Smith, 
Clerk. [172] 
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In the District Court of the United States in and for the 
Southern District of California 
Southern Division 


No. 248-SD Civil 


CNIED STATES OEP WiikIGAs 
Plaintiff, 
VS. 

CERTAIN PARCELS OF LAND IN THE CITY OF 
NATIONAL CITY, COUNTY OF SAN DEG 
STATE OF CALIFORNIA; TAVARES CON- 
STRUCTION COMPANY, INC., a Corperancm 
THE ATCHISON, TOPEKA AND SANTA FE 
RAILWAY COMPANY, a Corporation; SAN 
FRANCISCO BRIDGE COMPANY, a Corporation: 
LEONARD McLAUCHLIN, Individually, and Doing 
Business Under the Name and Style of McLAUCHLIN 
WATER TAXI COMPANY; CARL A. JOHNSON; 
PEARL JOHNSON; SANTA FE LANDS 
PROVEMENT COMPANY, a Corporation; SAN 
DIEGO AND ARIZONA EASTERN RAILWAY 
COMPANY, a Corporation; CITY OF NATIONAL 
CITY, a Municipal Corporation; COUNTY OF SAN 
DIEGO, a Body Politic and Corporate; STATE OF 
CALIFORNIA, a Corporation Sovereign, et al., 

Defendants. 


DECREE ON AMENDED DECLARATION OF 
TAKING 


Comes now the plaintiff, United States of America, by 
Eugene D. Williams, Special Assistant to the Attorney 
General of the United States of America, and Wm. J. 
Adams, Special Attorney, Lands Division, Department 
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of Justice, and moves the Court to enter a Decree on 
Amended Declaration of Taking filed in the above en- 
title action on December 23, 1944, [173] and upon con- 
sideration of the Complaint in Condemnation on file here- 
in, the said Amended Declaration of Taking, and the 
statutes in such cases made and provided, the Court finds 


and decrees as follows: 


First: That the United States is entitled to acquire 
property by eminent domain for the purposes as prayed 


for in said Complaint; 


Second: That said Complaint was filed at the request 
of the United States Maritime Commission, acting by 
and through FE. S. Land, Chairman of the United States 
Maritime Commission, the authority empowered by law 
to acquire the property described in said Complaint, and 
also under the authority of the Attorney General of the 
United States; 


Third: That said Complaint in Condemnation and 
Amended Declaration of Taking state the authority under 
which, and the public use for which, said property was 
taken; that the United States Maritime Commission is 
duly authorized and empowered by law to acquire prop- 
erty such as is described in the Complaint, for the public 
use as provided for in the Acts of Congress hereinafter 
set forth, and that the Attorney General of the United 
States is the person authorized by law to direct the 
institution of such condemnation proceedings ; 


Fourth: That a proper description of the lands sought 
to be taken, sufficient for identification, is set out in said 
Amended Declaration of Taking; 
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Fifth: That a statement of each estate or interest in 
said lands taken for said public use is set out in said 
Amended Declaration of Taking; 


Sixth: That a plat or plan showing the lands taken 
is annexed to and incorporated in said Amended Declara- 
tion of Taking; 


Seventh: That a statement is contained in said 
Amended Declaration of Taking, and set forth in Sched- 
ule “B”’ annexed thereto, of a sum of money estimated 
by said acquiring authority to be just compensation for 
the taking of said lands, in the amount of One Hun- 
dred Seventy-one Thousand, Six Hundred and Fifty Dol- 
lars ($171,650.00), and that said sum was deposited in 
the Registry of this Court for the use of the persons 
entitled thereto, upon and at the time [174] of the filing 
of the said Declaration of Taking No. 1 and of said 
Amended Declaration of Taking; 


Eighth: That there is a statement in said Amended 
Declaration of Taking that the estimated ultimate award 
of compensation for the taking of said lands, in the 
opinion of the United States Maritime Commission, will 
be within the limits prescribed by Congress to be paid 
as a price therefor. 


And the Court having fully considered said Complaint 
in Condemnation, the Amended Declaration of Taking, 
and the statutes in such cases made and provided, is of 
the opinion that the United States of America is entitled 
to take the property hereinafter described and to have 
the estate or interest hereinafter set forth vested in it 
pursuant to and in accordance with the Act of Congress 
approved February 26, 1931 (46 Stat. 1421, 40 U. S| © 
A., Sec. 258a), and Acts supplementary thereto and 


us. United States of America 245 


amendatory thereof, and under the further authority of 
the Act of Congress approved August 25, 1941 (Public 
Law 247—77th Congress), the Act of Congress approved 
March 5, 1942 (Public Law 474—77th Congress), the 
Merchant Marine Act of 1936, as amended, and the Act 
of Congress approved March 27, 1942 (Public Law 507— 
77th Congress). 


It Is Therefore Ordered, Adjudged and Decreed that 
the fee simple title to the lands hereinafter described, 
excepting, however, all of the right, title and interest 
of the United States of America or its agent, Defense 
Plant Corporation, in and to said real estate, including 
all improvements and fixtures located thereon or in any 
way appertaining thereto, which have heretofore vested 
in the United States or its agent, Defense Plant Corpo- 
ration, by virtue of the following instruments: Agree- 
ment dated December 27, 1941, between the Defense Plant 
Corporation and the Tavares Construction Company, Inc.; 
Agreement dated November 27, 1941, between the United 
States Maritime Commission and the Tavares Construc- 
tion Company, Inc.; Lease Agreement dated January 1, 
1942, between the City of National City and the Tavares 
Construction Company, Inc., and assignment thereof to 
the Defense Plant Corporation, dated January 30, 1942; 
Agreement dated October 26, 1943, between the United 
States Maritime Commission and the Tavares Construc- 
tion Company, Inc.; Agreement dated June 30, 1942, be- 
tween the United States Maritime Commission and the 


Tavares Construction Company, [175] Inc.; Agreement 
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dated November 30, 1943, between the United States 
Maritime Commission and the Tavares Construction Com- 
pany, Inc., a copy of each of which said agrements is 
attached to the said Amended Declaration of Taking, and 
to which reference is hereby made for further par- 
ticulars, be and hereby is vested in the United States 
of America, and said lands are: deemed to be condemned 
and taken, and are condemned and taken, for the use 
of the United States of America, and the right to just 
compensation for the same is vested in the persons en- 
titled thereto when said compensation shall be ascertained 
and awarded in this proceeding and established by judg- 


ment thereunder pursuant to law. 


The lands so condemned and taken are particularly de- 
scribed upon the sheets hereto annexed marked Schedule 


“A” and by this reference made a part hereof. 


Nothing herein is to be considered as a determination 
by the Court that the estimate of the United States 
Maritime Commission, or the amount deposited, is or is 
not just compensation for the taking by the plaintiff of 
the herein described property. 

This cause is held open for such other and further 
orders, judgments, and decrees as may be necessary in the 
premises. 

Dated: This 27th day of December, 1944, at 10:30 
o'clock A. M. 

PAUL We MeecORMICK 
United States District Judge 
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Presented by: 
EUGENE D. WILLIAMS 
Special Assistant to the Attorney General 
WM. J. ADAMS 
Special Attorney, Lands Division 
Department of Justice 
By Eugene D. Williams 
Attorneys for Plaintiff [176] 


SCM Di ae 


Those Certain Parcels of Land in the City of National 
City, County of San Diego, State of California, More 
Particularly Described as Follows: 

Parcel 1. [Description not printed as it is same as set 
forth in Complaint on page 6.] 

Parcel 2. [Description not printed as it is same as set 
forth in Complaint on page 7. ] 

Parcel 3. [Description not printed as it is same as set 
forth in Complaint on page 7.] [177] 

Parcel 4. [Description not printed as it is same as set 
forth in Complaint on page 8.] [178] 

Parcel 5. [Description not printed as it is same as set 
forth in Complaint on page 9. | 

Parcel 6. [Description not printed as it is same as set 


forth in Complaint on page 10.] [179] 
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Parcel 7. [Description not printed as it same as set 
forth in Complaint on page 10.] 


Parcel 8. [Description not printed as it is same as set 
forth in Complaint on page 11.] [180] 


Parcel 9. [Description not printed as it is same as set 


forth in Complaint on page 11.] 


Parcel 10. [Description not printed as it is same as 
set forth in Complaint at page 12.] [181] 


Parcel 11. [Description not printed as it is same as 
set forth in Complaint on page 13.] [182] 


fect, “A” 


That portion of the tidelands lying between the U. S. 
Bulkhead Line and Pierhead Line of San Diego Bay, 
National City, County of San Diego, California, described 
as follows: 


[Description not printed as it is same as set forth in 


Amendment to Complaint on page 24. ] 


Judgment entered Dec. 27, 1944. Docketed Dec. 27, 
1944. Book 10, page 44. Edmund L. Smith, Clerk, by 
B. B. Hansen, Deputy. 


[Endorsed]: Filed Dec. 27, 1944. Edmund L. Smith, 
Clerk. [183] 
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[Title of District Court and Cause | 


AMENDED AND SUPPLEMENTAL COMPLAINT 
IN CONDEMNATION [184] 


Comes now the plaintiff, United States of America, 
by Eugene D. Williams, Special Assistant to the Attorney 
General, and Wm. J. Adams, Special Attorney, Lands 
Division, Department of Justice, as its attorneys, on ap- 
plication of the duly authorized officer of the United 
States, hereinafter referred to as the “requesting officer,” 
and under the direction and by the authority of the At- 
torney General of the United States, and by leave of 
Court first had and obtained, files its Amended and Sup- 
plemental Complaint herein, and for cause of action 
against the above named defendants, and each of them, 
complains and alleges: 


I. 

That the plaintiff, United States of America, is entitled 
to acquire by the exercise of its power of eminent domain, 
pursuant to the statutes hereinafter set forth, the prop- 
erty hereinafter described for the uses and purposes here- 
inafter set forth. 


i 


That in accordance with the provisions of said statutes, 
said requesting officer, for and in behalf of the United 
States, has designated and determined that the property 
hereinafter described is suitable and necessary for the 
purposes of the United States, and has selected such 
property for acquisition by the United States in these pro- 
ceedings, and said selection, designation, and determina- 
tion ever since have been and now are in full force and 
effect; that the purposes for which the plaintiff is taking 
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said property as hereinafter alleged are necessary and 
constitute a public use, which use is authorized by law; 
that the acquisition thereof by plaintiff is, and will be, 
of greatest public benefit and to the least private injury; 
that plaintiff is informed and believes, and upon such in- 
formation and belief alleges, that no part of said prop- 
erty has heretofore been appropriated to any public use, 
and if any part or portion thereof has heretofore been 
appropriated to a public use, the use to which said prop- 
erty is herein sought to be condemned and appropriated 
is a more necessary and paramount public use. 


ie 


That plaintiff is informed and believes, and upon such 
information and belief alleges, that each parcel of prop- 
erty hereinafter described consti- [185] tutes a whole 
parcel and not a part thereof, except where otherwise 
designated herein. 


IV. 


That plaintiff has named herein by their true names, 
or by fictitious names, all defendants known or believed 
by it to have some interest in said property; that there 
may be other persons having some interests therein whom 
the plaintiff hereby identifies as unknown persons, and 
makes such unknown persons defendants herein to the 
end that title to said property may be vested in the United 
States of America to the extent hereinafter prayed for. 


V. 

That the defendants Doe One to Doe Five Hundred, 
inclusive, and defendants One Doe Corporation, a corpo- 
ration, to Twenty-five Doe Corporation, a corporation, 
inclusive, are and each is sued or named herein under 
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the fictitious names above set out for the reason that 
plaintiff is ignorant of the true names of said defendants; 
that when the true names of said defendants, or any of 
them, are discovered, plaintiff will amend accordingly the 


pleadings or proceedings herein. 


That One Doe Corporation to Twenty-five Doe Cor- 
poration, inclusive, is each a corporation, organized and 
existing under the laws of one of the states of the United 
States. 


VI. 

That this action is brought by the plaintiff under the 
authority of and pursuant to the provisions of the Act 
of Congress approved February 26, 1931 (46 Stat. 1421, 
40 U.S. C. A., Sec. 258a), and acts supplementary there- 
to and amendatory thereof, and under the further au- 
thority of the Act of Congress approved August 25, 1941 
(Public Law 247—77th Congress), the Act of Congress 
approved March 5, 1942 (Public Law 474—77th Con- 
gress), the Merchant Marine Act of 1936, as amended, 
and the Act of Congress approved March 27, 1942 (Pub- 
lic Law 507—77th Congress), and any acts amendatory 
thereof or supplementary thereto; that the public use 
for which the lands hereinafter described are sought to be 
taken is the same as authorized by said acts, and is for 
the construction of facilities to be used in the construc- 
tion and repair of ships and the operation of such facili- 


ties. [186] 
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VII. 

That since the filing of plaintiff’s original complaint 
herein, the United States Maritime Commission, acting 
by and through E. S. Land, Chairman of the United 
States Maritime Commission, hereinbefore referred to as 
the “requesting officer,” has caused to be filed herein and 
has filed on behalf of the plaintiff its Declaration of Tak- 
ing No. 1 and Amended Declaration of Taking, pur- 
suant to the provisions of the Act of Congress approved 
February 26, 1931 (46 Stat. 1421, 40 U. S. C. A., See. 
258a), wherein and whereby the property hereinafter de- 
scribed is taken for the use and benefit of the United 
States of America; that simultaneously with the filing 
of the said Declaration of Taking No. 1 and the said 
Amended Declaration of Taking, plaintiff paid and de- 
posited in the Registry of this court, to the use of the 
persons entitled thereto, a sum of money as the estimated 
just compensation for the taking of the real property 
specifically described in the said Declaration of Taking 
No. 1 and the said Amended Declaration of Taking. 


VIII. 


That the property hereinafter described, which is sought 
to be taken and condemned herein, was shown upon a 
plat or plan annexed to the said Declaration of Taking 
No. 1 and to the said Amended Declaration of Taking. 
which said plats or plans are specifically referred to and 
identified in the said Declaration of Taking No. 1 and 
Amended Declaration of Taking as Exhibit “B” attached 
thereto, and specific reference is hereby made to said plats 
or plans. 
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That the lands to be taken and condemned in this action 


are described as follows: [187] 


Those Certain Parcels of Land in the City of National 


City, County of San Diego, State of California, More 


Particularly Described as Follows: 
Parcel 1. [Description not printed as 
forth in Complaint on page 6.] 


Parcel Z. |Description not printed as 
forth in Complaint on page 7. | 

Parcel 3. [Description not printed as 
forth in Complaint on page 7.] [188] 

Parcel 4. [Description not printed as 
forth in Complaint on page 8.] [189] 

Parcel 5. [Description not printed as 
forth in Complaint on page 9. | 

Parcel 6. [Description not printed as 
forth in Complaint on page 10.] [190] 

Parcel 7. [Description not printed as 
forth in Complaint on page 10.] 

Parcel 8. [Description not printed as 


forth in Complaint on page 11.| [191] 


Parcel 9. [Description not printed as 
forth in Complaint on page 11.] 


Parcel 10. [Description not printed as it 


it ts 


iis 


it is 


iieis 


it is 


me aS 


it 1s 


it is 


me 1s 


set forth in Complaint on page 12.] [192] 


Parcel 11. [Description not printed as it 
set forth in Complaint on page 13.] [193] 


Same 


Same 


same 


Same 


same 


same 


Same 


same 


same 


as 


as 


as 


as 


as 


as 


as 


set 


set 


isesaime as 


is same 


as 
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PARCEL A 


That portion of the tidelands lying between the U. S. 
Bulkhead Line and Pierhead Line of San Diego Bay, 
National City, County of San Diego, California, described 


as follows: 


[Description not printed as it is same as set forth in 


Amendment to Complaint on page 24.] [194] 


X. 

That the estate or interest in the real property herein- 
before described which plaintiff by this action intends and 
seeks to take, acquire, condemn, hold and own is the fee 
simple title thereto, excepting, however, all the right, title 
and interest of the United States of America or its agent, 
Defense Plant Corporation, in and to said real estate, in- 
cluding all improvements and fixtures located thereon or 
in any way appertaining thereto, which have heretofore 
vested in the United States or its agent, Defense Plant 
Corporation, by virtue of the following instruments: 
Agreement dated December 27, 1941, between the De- 
fense Plant Corporation and the Tavares Construction 
Company, Inc.; Agreement dated November 27, 1941, be- 
tween the United States Maritime Commission and the 
Tavares Construction Company, Inc.; Lease Agreement 
dated January 1, 1942, between the City of National City 
and the Tavares Construction Company, Inc., and assign- 
ment thereof to the Defense Plant Corporation, dated 
January 30, 1942; Agreement dated October 26, 1943, 
between the United States Maritime Commission and the 
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Tavares Construction Company, Inc.; Agreement dated 
June 30, 1942, between the United States Maritime Com- 
mission and the Tavares Construction Company, Inc.; 
Agreement dated November 30, 1943, between the United 
States Maritime Commission and the Tavares Construc- 
tion Company, Inc., a copy of each of which said con- 
tracts is attached to the said Amended Declaration of 
Taking on file in the office of the Clerk of the above en- 
titled court in the records of the within action as Exhibit 
1 to Exhibit 6, inclusive, and to which reference is here- 


by made. 


XI. 
That the defendant City of National City, a municipal 


corporation is the apparent and presumptive owner of 
the real property hereinbefore described and referred to 
as Parcels 1, 2, 3, 5, 6, 7, 8 and A; that the defendant 
The Atchison, Topeka & Santa Fe Railway Company, a 
corporation, is the apparent and presumptive owner of 
the real property hereinbefore described as Parcel 4; that 
the defendants Carl A. Johnson and Pearl Johnson are 
the apparent and presumptive owners of the real property 
hereinbefore described as Parcel 9; that the defendant 
Santa Fe Land Improvement Company, a corporation, is 
the apparent and [195] presumptive owner of the real 
property hereinbefore described as Parcels 10 and 11; 
that the defendants Tavares Construction Company, Inc., 
a corporation, San Francisco Bridge Company, a corpo- 
ration, Leonard McLauchlin, both individually and doing 


business under the name and style of McLauchlin Water 
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Taxi Company, San Diego and Arizona Eastern Rail- 
way Company, a corporation, City of National City, a 
municipal corporation, County of San Diego, a body 
politic and corporate, State of California, a corporation 
sovereign, Doe One to Doe Five Hundred, inclusive, One 
Doe Corporation, a corporation, to Twenty-five Doe Cor- 
poration, a corporation inclusive, each claims some right, 
title, interest, or lien to, in, or upon the said real prop- 
erty or some part thereof, the exact nature of which such 


claim or claims is unknown to plaintiff. 


XII. 
That the defendant City of National City is a municipal 


corporation organized and existing under and by virtue 
of the laws of the State of California; that the defend- 
ant County of San Diego is a body politic and corporate 
organized and existing under and by virtue of the laws 
of the State of California; that the defendant State of 
California is a corporation sovereign and one of the 


states composing the United States of America; 


That the defendants Tavares Construction Company, 
Inc., San Francisco Bridge Company, and Santa Fe Land 
Improvement Company are, and each of said defendants 
is, a corporation organized and existing under and by 


virtue of the laws of the State of California; 


That the defendant The Atchison, Topeka & Santa Fe 
Railway Company is a corporation organized and existing 


under and by virtue of the laws of the State of Kansas; 
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That the defendant San Diego and Arizona Eastern 
Railway Company is a corporation organized and exist- 
ing under and by virtue of the laws of the State of 
Nevada; 


That the defendant Leonard McLauchlin is an indi- 
vidual doing business under the fictitious firm name and 
style of McLauchlin Water Taxi Company. [196] 


Wherefore, plaintiff prays judgment: 


1. That the Court ascertain and assess the value of 
the lands herein sought to be taken and condemned, and 


each and every separate estate or interest therein; 


2. Adjudging that the public use for which plaintiff 
takes and condemns said lands is a necessary public use 
of the plaintiff and that the use to which said lands are 
being applied is a use authorized by law and that all of 


said lands are necessary thereto; 


3. Vesting in the United States of America the fee 
simple title to the lands hereinbefore described, to be 
utilized for construction of facilities by the United States 
for the construction and repair of ships and the operation 
of such facilities for war purposes, and for such other 
uses as may be authorized by Congress or by Executive 
Order, and that the said lands shall be deemed to be con- 
demned and taken for the use of the United States of 
America for the uses and purposes hereinbefore set forth; 


and 
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Further adjudging that the right to just compensation 

for the taking of said lands hereinbefore described be 
| vested in the persons entitled thereto as their respective 
interests may appear and be established and adjudged 
herein; 

4. That all liens or encumbrances of record against 
the property herein sought to be taken and condemned be 
satisfied out of the award to be made in this proceeding; 

5. That an order be made for the delivery of im- 
mediate possession of said lands to the United States of 
America pursuant to the provisions of the Acts of Con- 
gress hereinbefore set forth, and that an order be made 
for the notice to be given of such order for possession; 

6. For such other and further relief as the Court 
deems meet and proper in the premises and as the nature 
of the case may require. 


Dated: This 30th day of December, 1944. 


EUGENE D. WILLIAMS 
Special Assistant to the Attorney General 


WM. J. ADAMS 
Special Attorney, Lands Division 
Department of Justice 


By Wm. J. Adams 
Attorneys for Plaintiff 


[Endorsed]: Filed Jan. 15, 1945. Edmund L. Smith, 
Clerk. [197] 
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[Title of District Court and Cause | 


MOTION FOR MORE DEFINITE STATEMENT 
OR FOR BILL OF PARTICULARS 


Come now the defendants Tavares Construction Com- 
pany, Inc., a corporation, Concrete Ship Constructors, a 
joint venture, Stroud-Seabrook, a copartnership, Lloyd 
S. Stroud, R. S. Seabrook, C. M. Elliott, Carlos Tavares, 
Henry M. Page and Don F. Gates, and move the Court 
for an order requiring the plaintiff to set forth a more 
definite statement in its Amended and Supplemental Com- 
plaint or for a bill of particulars, on the ground that said 
Amended and Supplemental Complaint is ambiguous, un- 
certain, and capable of varied interpretations as to what 
rights and interests of these defendants are sought to be 
condemned and that it is necessary for these matters to 
be averred with sufficient definiteness or particularity 
[198] to enable these defendants properly to prepare 
their responsive pleading and to prepare for trial. 


The defects complained of are as follows: 


(a) Paragraph IX of the Amended and Supplemental 
Complaint describes twelve parcels of land sought to be 
condemned, of which Parcels 1, 2,9, 10 and 11 are alleged 
to be under lease from the various owners thereof to de- 
fendant, Tavares Construction Company, Inc. 


(b) Paragraph X of the Amended and Supplemental 
Complaint alleges that plaintiff seeks to condemn the fee 
simple title to said real property, excepting all the right, 
title and interest of the United States of America or its 
agent, Defense Plant Corporation, in and to said real 
estate, including all improvements and fixtures located 
thereon or in any way appertaining thereto, which have 
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heretofore vested in the United States or its agent, De- 
fense Plant Corporation, by virtue of certain agreements 
referred to therein to which these defendants are parties. 
By these agreements the United States was to acquire 
title to the lands and convey it to Defense Plant Corpo- 
ration. By these agreements Tavares Construction Com- 
pany, Inc. constructed shipyard facilities on these lands 
and acquired machinery for Defense Plant Corporation, 
which facilities and machinery remained personalty even 
though affixed or attached to the realty. By these agree- 
ments the use of the land, facilities and equipment was 
leased to these defendants for the construction of ships 
for the Maritime Commission, and these defendants were 
granted an option to purchase the lands, facilities and 
machinery on the termination of the lease. 


(c) These defendants can not ascertain from said 
Amended and Supplemental Complaint whether the plain- 
tiff seeks to condemn only the leasehold interests of [199] 
Tavares Construction Company, Inc. in Parcels 1, 2, 9, 
10 and 11, which Tavares Construction Company, Inc. 
obtained from the owners of said parcels, or whether the 
plaintiff also seeks to condemn the leasehold and option 
rights acquired by these defendants under the agreements 
referred to in Paragraph X, and if so, to what extent. 


The details desired are as follows: 


1. To more definitely state whether it is sought to 
condemn only the leasehold rights of Tavares Construc- 
tion Company in the lands described as Parcels 1, 2, 9, 
10 and 11, as set forth in Paragraph IX of the Amended 
and Supplemental Complaint and derived from the defend- 
ant owners of such lands, or whether it is also sought 
to condemn the leasehold and option rights granted these 
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defendants by Defense Plant Corporation and United 
States Maritime Commission by the various agreements 
referred to in Paragraph X of said Complaint to use and 
purchase all of the parcels of land described in said 
Paragraph JX. 


2. To more definitely state whether or not it is sought 
to condemn the leasehold and option rights granted these 
defendants by Defense Plant Corporation and United 
States Maritime Commission pursuant to the various 
agreements referred to in Paragraph X of said Complaint 
to use and purchase the shipyard facilities constructed by 
these defendants on said lands, and/or the machinery 
placed on said lands by these defendants, which facilities 
and machinery by the terms of said agreements remain 
personalty even though some of them are afhxed or at- 
tached to the realty, and if so, to state with particularity 
the items of such facilities and machinery sought to be 
condemned. [200] 


3. To more definitely state whether the purpose of 
the Amended and Supplemental Complaint is to condemn 
the lands described in Paragraph IX in order to enable 
the Defense Plant Corporation and United States Mari- 
time Commission to fully perform and carry out their 
agreements with these defendants referred to in Para- 
graph X of said Complaint, or is in contravention thereof 
and for the purpose of depriving these defendants of all 
of their rights to use and purchase said lands, facilities 
and machinery as granted in said agreements. 


Said motion will be based upon the files and records 
in the above entitled action as specifically referred to in 
Paragraph X of said Complaint, and upon the Points and 
Authorities attached hereto, 
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Dated this 2nd day of March, 1945. 
JOHN M. MARTIN 
FRANK L. MARTIN, JR. 
CHARLES C. CR@U@E 
GEORGE W. CROUCH 
Attorneys for Defendants Tavares Construction Com- 
pany, Inc., a corporation, Concrete Ship Constructors, 
a joint venture, Stroud-Seabrook, a copartnership, 
Lioyd S. Stroud, R. S. Seabrook, C. M. Elliott, 
Carlos Tavares, Henry M. Page and Don F. 
Gates [201] 


AUTHORITIES 

“Before responding to a pleading * * * a party 
may move for a more definite statement or for a bill of 
particulars of any matter which is not averred with suf- 
ficient definiteness or particularity to enable him properly 
to prepare his responsive pleading or to prepare for trial. 
The motion shall point out the defects complained of and 
the details desired. * * *” Rule 12(e) of Fedenal 
Rules of Civil Procedure. 

A complaint which seemed capable of varied interpre- 
tations was subject to motion for more definite statement 


or for bill of particulars. Herman v. Mutual Life Ins. 
Goml0seF. (2d) 6/s. 


POINTS 


The Agreement dated December 27, 1941 between De- 
fense Plant Corporation and Tavares Construction Com- 
pany, Inc. referred to in Paragraph X of the Amended 
annd Supplemental Complaint and amendments thereto, 
provides for the acquisition of the site by Defense Plant 
Corporation, the construction of shipyard facilities and 
installation of machinery by Tavares Construction Com- 
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pany, Inc. thereon, title to which was to vest in Defense 
Plant Corporation, and the right of Tavares Construc- 
tion Company, Inc. to use said site, facilities and ma- 
chinery for the construction of ships for the United States 
Maritime Commission. Paragraph Fifteen of said Agree- 
ment grants to “Tavares Construction Company, Inc. the 
opinion to purchase the site, facilities and machinery 
from Defense Plant Corporation. Said Agreement was 
amended on November 11, 1942, after the filing of the 
above entitled action, which amendment contains, among 
others, the following provisions: [202] 

“Whereas, the Government is proceeding to acquire title 
to additional land to be used as a part of the site for the 
taemities * * * and 

Whereas, upon acquisition of title to such additional 
land by the Government the Maritime Commission has 
indicated that it will cause the same to be conveyed to 
Defense Corporation upon receipt of payment of the 
cost thereof; 

Now Therefore in consideration of the premises it is 
agreed by and between the parties hereto that said Agree- 
ment of Lease entered into on December 27, 1941, by 
and between Defense Corporation and Lessee, as amended, 
be and the same hereby is further amended in the follow- 
ing particulars: 

* * * * * * * * 


By adding thereto the following new paragraph 
Thirty-one: 

Thirty-one: Lessee agrees that when Defense 
Corporation shall have acquired title to that part of 
the site now being condemned by the Government, the 
Agreement of Lease, dated December 27, 1941, as 
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amended, shall be further amended so as to provide 
for an increase in the maximum amount of expendi- 
tures to be made by Defense Corporation in the 
amount of the cost thereof to Defense Corporation 
(which amount shall not exceed the cost thereof to 
the Government), and an increase in the amount of 
rental to be paid by Lessee under said Agreement 
of Lease, as amended, in an amount sufficient to 
cover the cost of such part of the site. Lessee fur- 
ther agrees that in the event the property leased to 
Lessee under said Agreement of Lease, as amended, 
should be transferred to another branch of the Gov- 
ernment pursuant to Paragraph Twenty-six thereof 
prior to the acquisition by Defense Corporation [203] 
of title to that part of the site now being condemned 
by the Government, Lessee will, if it should there- 
after elect to exercise the option to purchase con- 
ferred by Paragraph Fifteen of said Agreement of 
Lease, as amended, pay to the Government the cost 
to it of such part of the site on the same basis as 
if such cost had been part of the cost to Defense 
Corporation of the property leased to Lessee under 
said Agreement of Lease, as amended.” 


In order for defendants to properly prepare their An- 
swer and prepare for trial, it is necessary for them to be 
informed as to exactly what rights and interests of these 
defendants the plaintiff is seeking to acquire by virtue 
of this action. [204] 


Received copy of the within Motion this 5 day of 
March, 1945. C. H. Scharnikow. 


[Endorsed]: Filed Mar. 5, 1945. Edmund L. Smith,. 
Clerk. [205] 
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Present: The Honorable Harry A. Hollzer, District 
Judge. 

This cause coming on for hearing motion of defendants 
Tavares Construction Co., Inc., et al., for more definite 
statement or Bill of Particulars, pursuant to stipulation 
filed March 5, 1945; C. H. Scharnikow, Special Assistant 
to the Attorney General, appearing as counsel for the 
Government; John M. Martin, Esq., and Frank L. Mar- 


tin, Jr., Esq., appearing as counsel for the defendants: 


Attorney Fred Martin, Jr., argues in support of the 


said motion. 


Attorney Scharnikow makes a statement and answers 
certain questions of the Court. Attorney John M. Mar- 
tin makes a statement. 


The Court states that for clarity of the record it is 
ordered that the plaintiff shall, within three weeks, file a 
more definite statement or Bill of Particulars, such as 
will conform to the statements epitomized by Attorney 
Scharnikow and that defendant Tavares Construction Co., 
Inc., shall have three weeks thereafter to plead to the 
Amended Bill of Complaint. 


Notice is waived in open court by both sides. [206] 
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[Title of District Court and Cause] 


Bier rAk TICULARNS 


Comes now the plaintiff, United States of America, 
by and through Eugene D. Williams, Special Assistant 
to the Attorney General, and Wm. J. Adams, Special At- 
torney, Lands Division, Department of Justice, and pur- 
suant to the Order of this Court dated March 26, 1945, 
granting the Motion of the defendants Tavares Construc- 
tion Company, Inc., et al., for a More Definite Statement 
or a Bill of Particulars, files the following Bill of Par- 
ticulars with reference to the allegations contained in 


Paragraph X of plaintiff's Amended and Supplemental 


Complaint, to-wit: 


That with respect to the defendants Tavares Construc- 
tion Company, Inc., a corporation, Concrete Ship Con- 
structors, a joint venture, Stroud-Seabrook, a co-partner- 
ship, Lloyd S. Stroud, R. S. Seabrook, C. M. Elliott, Car- 
los Tavares, Henry M. Page, and Don F. Gates, the right, 
title, interest, and estate in and to the lands and all im- 
provements and facilities located thereon described in 
plaintiff's Amended and Supplemental Complaint which 
by this action plaintiff intends and seeks to take, acquire, 
condemn, hold, and [207] own, is the fee simple title, in- 
cluding the right, title, interest, or estate, if any, in or 
to said lands, and all improvements and fixtures located 
thereon, or in any way appertaining thereto, owned, held, 
or claimed by said defendants, or either of them, and 


excepting therefrom only such right, title, interest, or 
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estate in said lands and all improvements and fixtures 
located thereon, or in any way appertaining thereto, which 
was vested in the United States of America or its agent, 
Defense Plant Corporation, at the date of the filing of 
this action or immediately prior to the filing of the re- 
spective Declarations of Taking under the agreements 
referred to in Paragraph X of the Amended and Supple- 
mental Complaint. 


Dated: April 12, 1945. 


EUGENE D. WILLIAMS 
Special Assistant to the Attorney General 


WM. J. ADAMS 
Special Attorney, Lands Division 
Department of Justice 
By Eugene D. Williams 
Attorneys for Plaintiff 


Receipt of a copy of the foregoing Bill of Particulars 
is hereby acknowledged this 13 day of April, 1945. John 
ioe Martin, Krank L. Martin, Jr., Charles C. Crouch 
George W. Crouch, by John M. Martin, Attorneys for 
Defendants Tavares Construction Company, Inc., etc., 


et al. 


[Endorsed]: Filed Apr. 16, 1945. Edmund L. Smith, 
Clerk. [208] 
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[Title of District Court and Cause] 


ANSWER TO AMENDED AND SUPPLEMENTAL 
COMPLAINT IN CONDEMNATION, AND 
COUNTER-CLAIM AND CROSS-CLAIM OF 
DEFENDANTS TAVARES CONSTRUCTION 
COMPANY, INC., A CORPORATION, (G@ee 
CRETE SHIP CONSTRUCTORS, A (7@xiaes 
VENTURE, STROUD-SEABROOK, A*COPAa 
NERSHIP, LLOYD S. STROUD, R. Sa 
BROOK, C. M. ELLIOTT, CARLOS TAVAi 
HENRY M. PAGE, AND DON F. GATES 


Come now the defendants, Tavares Construction Com- 
pany, Inc., a corporation, Concrete Ship Constructors, a 
joint venture, Stroud-Seabrook, a copartnership, Lloyd 
S. Stroud, R. S. Seabrook, C. M. Elliott, Carlos Tavares, 
Henry M. Page, and Don F. Gates, and for their Answer 
to plaintiff’s Amended and Supplemental Complaint and 
plaintiff's Bill of Particulars, and for their Counter- 
Claim against the plaintiff, United States of America, 
and for their Cross-Claim against defendants, City of 
National City, a municipal corporation, State of Cali- 
fornia, a corporation sovereign, the County of San Diego, 
a body politic and corporate, Atchison, Topeka & Santa 
Fe Railway, a corporation, San Francisco Bridge Com- 
pany, a corporation, Leonard McLaughlin, McLaughlin 
Water Taxi Company, Carl A. Johnson, [209] Pearl 
Johnson, Santa Fe Land Improvement Company, a cor- 
poration, San Diego & Arizona Eastern Railway Com- 
pany, a corporation, and Defense Plant Corporation, an 
agency of the United States of America, and admit, deny 
and allege: 
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I. 


Answering Paragraph VII of the Amended and Sup- 
plemental Complaint, these answering defendants deny that 
plaintiff has paid or deposited in the Registrary of this 
Court any sum of money to the use of these defendants, 
or any of them, as the estimated just compensation for 
the acquisition of any property or rights of these answer- 
ing defendants herein sought to be condemned. 


II. 


Answering Paragraph VIII of said Amended and Sup- 
plemental Complaint, these answering defendants deny 
that there is shown upon said plat or plan annexed to 
said Declaration of Taking No. 1 and said Amended 
Declaration of Taking the improvements and fixtures 
located thereon which plaintiff in its Bill of Particulars 
alleges it is seeking to take, acquire and condemn. 


III. 


Answering Paragraphs X and XI of said Amended 
and Supplemental Complaint as supplemented by said Bill 
of Particulars, these answering defendants admit and al- 
lege that they claim and have a right, title and interest 
in and to said real property and in and to the improve- 
ments, fixtures and personal property located thereon in 
which title vested in the United States or Defense Plant 
Corporation by virtue of the Agreements referred to in 
said Paragraph X, as follows: 


(a) By the terms of said Agreement dated December 
27, 1941 between defendant Tavares Construction Com- 
pany, Inc., and defendant Defense Plant Corporation re- 
ferred to in Paragraph X of said Complaint and attached 
to said Amended Declaration of Taking, and various 
amendments of said Agreement, Defense Plant Corpora- 
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tion [210] agreed to acquire and hold in conformity with 
the terms of said Agreement and amendments thereto the 
real property described in said Complaint, and said 
Tavares Construction Company, Inc. agreed to and has 
pursuant thereto constructed for said Defense Plant Cor- 
poration certain shipyard facilities and acquired certain 
machinery for the construction of ships on said real prop- 
erty, without profit to Tavares Construction Company, 
Inc., title to which facilities and machinery vested in De- 
fense Plant Corporation. In consideration thereof De- 
fense Plant Corporation by the terms of said Agreement 
and amendments thereto, leased to Tavares Construction 
Company, Inc. said real property, facilities, and machin- 
ery for a term ending December 31, 1947, and agreed to 
extend said term to December 31, 1949. Said lease fur- 
ther provides that when the rent paid by Tavares Con- 
struction Company, Inc. thereunder to Defense Plant Cor- 
poration equals the amount expended by Defense Plant 
Corporation for said facilities and machinery plus 4% 
interest, that Tavares Construction Company, Inc. shall 
not be required to pay any further rentals. Said rental 
payments have now been paid in full and Tavares Con- 
struction Company, Inc. is now entitled to use and oc- 
cupy said premises, facilities and machinery rent free 
for the remainder of said term and extension thereof. 
Said, lease gives the right to Defense Plant Corporation 
to terminate said lease upon certain conditions, but in 
the event of such termination Tavares Construction Com- 
pany, Inc. is granted the right and option to purchase 
said site, facilities and machinery from Defense Plant 
Corporation. Said lease is now in full force and effect 
and these answering defendants are occupying and using 
said site, facilities and machinery pursuant thereto, 
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(b) By the terms of Amendment dated November hi, 
1942 to said Agreement dated December 27, 1941 between 
Tavares Construction Company, Inc. and Defense Plant 
Corporation, it was understood that Defense Plant Cor- 
poration would acquire the fee [211] simple title to the 
site, being the real property described in the aforesaid 
Amended and Supplemental Complaint, through this con- 
demnation action by the Government. That these answer- 
ing defendants are informed and believe and upon such in- 
formation and belief allege that the purpose of this action 
is for plaintiff to acquire the fee simple title to said site, 
and transfer it to Defense Plant Corporation, in order 
to carry out said Agreement and Amendments thereto be- 
tween Tavares Construction Company, Inc. and Defense 
Plant Corporation. That when so acquired, Tavares Con- 
struction Company, Inc. will have the right under said 
lease to occupy and use said site, rent free ,for the re- 
mainder of the term and extension thereof, and in the 
event of termination of said lease, will have the right 
and option at its election, to either purchase said site, as 
well as all of the improvements, facilities and machinery 
located thereon belonging to Defense Plant Corporation, 
or to lease the whole or a portion thereof. 


(c) These answering defendants have been granted the 
further right to use and occupy said site, facilities and 
machinery rent free, from time to time by plaintiff, act- 
ing through the United States Maritime Commission, the 
Navy Department, and the War Department, under vari- 
ous contracts for the construction of ships and the repair 
of ships and that defendant Concrete Ship Constructors, 
a joint venture, in which Tavares Construction Company, 
Inc. is a member, is now so occupying and using the same 
for such purposes, 
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(d) These answering defendants are informed and be- 
lieve and upon such information and belief allege that the 
correct interpretation of the Amended and Supplemental 
Complaint as amended by the Bill of Particulars shows 
that the object and purpose of this action is to enable 
Defense Plant Corporation to carry out the terms and 
provisions of its said Agreement of December 27, 1941 
as amended, through the acquisition by plaintiff of the 
real property herein sought to be condemned, without in 
any manner divesting these [212] answering defendants 
of or otherwise affecting their leasehold and option rights 
granted to them by Defense Plant Corporation. If the 
court should determine that the correct interpretation of 
the Amended and Supplemental Complaint as amended by 
the Bill of Particulars shows that it is sought herein to 
condemn and acquire from these answering defendants 
any of their lease, option or other rights under said Agree- 
ment with Defense Plant Corporation, these answering 
defendants allege that said rights are of very substantial 
value, that the court should determine and decree the 
exact extent and nature thereof that plaintiff by this 
action seeks to acquire and thereby relieve Defense Plant 
Corporation from its contract obligations, determine and 
decree the value of such rights as these answering de- 
fendants may by this action be deprived, and award these 
answering defendants just compensation therefor. 


IVE 


That defendant City of National City herein has at- 
tempted to oust the jurisdiction of this Court and nullify 
this Court’s Order of Possession by the commencement 
of an independent action against these answering defend- 
ants in the Superior Court of the State of California in 
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and for the County of San Diego, being an action en- 
titled “City of National City, a municipal corporation, 
Plaintiff, vs. Tavares Construction Company, Inc., a cor- 
poration, et al., Defendants,” No. 121165, and filed Au- 
gust 25, 1944. That in said Superior Court action the 
defendant City of National City seeks to recover the sum 
of $76,346.29 from these answering defendants for the 
use of said premises during the period commencing at the 
time plaintiff took possession of said premises pursuant 
to the Order of Possession issued by this Court in the 
above entitled cause on November 10, 1942, to the date 
of the filing of said Superior Court action, and for fur- 
ther amounts which it alleges will accrue after the com- 
mence of said action, and has caused a Writ of Attach- 
ment to be issued and levied on moneys belonging to these 
answering defendants [213] 


V. 


That jn order to avoid a multiplicity of actions and to 
enable this Court to properly administer its Order of 
Possession and to do equity herein, this Court should 
fully determine in this action the respective rights of all 
parties thereto. These answering defendants allege that 
the plaintiff took possession of the premises described 
in the Amended and Supplemental Complaint under and 
by virtue of the authority granted by the Second War 
Powers Act approved March 27, 1942 (Public Law 507, 
77th Congress) and that the Order of Possession dated 
November 10, 1942, and the Order of Possession dated 
September 23, 1944, confirmed and conferred the legal 
right of possession of each and all of the premises de- 
scribed in the Amended and Supplemental Complaint upon 
the plaintiff, and that the plaintiff, acting through the 
defendant, Defense Plant Corporation, had by the afore- 
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said written lease dated December 27, 1941, and the 
amendments thereto granted the Tavares Construction 
Company, Inc. exclusive possession of said premises. 


Wa 

That by the terms of the written contracts for the 
construction of ships and repair of ships entered into sub- 
sequent to November 10, 1942 between United States 
Maritime Commission, the Navy Department and the 
War Department, acting for and on behalf of the plain- 
tiff, and these answering defendants, the plaintiff has 
represented that it owned said premises and agreed that 
the use and occupancy of all of said premises by these 
answering defendants would be without rental or other 
charge. 


Vir 

That the sole right of the defendant City of National 
City and each and all of the other cross-defendants to 
recover compensation for the use of the premises de- 
scribed in the Amended and Supplemental Complaint 
during the period subsequent to November 10, 1942, be- 
ing the date of entry of this Court’s Order of Possession 
as to [214] Parcels Nos. 1, 2, 3, 4, 5, 6, 7, 8, 97 iad 
11, and the date of the actual taking of Parcel A, is 
to seek an award herein against the plaintiff for com- 
pensation for the use of said premises during said period 
of advance possession. These answering defendants seek 
a decree herein as against all of the parties herein so ad- 
judicating the rights of these defendants. 


Wherefore, these answering defendants pray judg- 
193()0) ioe 

1. That the Court decree that the lease dated Decem- 
ber 27, 1941, as amended, between Defense Plant Corpo- 
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ration and Tavares Construction Company, Inc., is a 
valid lease, is in full force and effect, and will continue 
to be in full force and effect in accordance with the terms 
and provisions thereof, and that the title taken by the 
plaintiff herein is subject to said lease and amendments 


thereto. 


2. That plaintiff be required to set forth the items 
of property and state what rights, if any, plaintiff now 
seeks to take from these answering defendants by virtue 
of this action; that the Court determine the value thereof 


and award to these defendants just compensation therefor. 


3. That the Court determine to what extent, if at all, 
plaintiff seeks by this action to deprive these answering 
defendants of their right to have Defense Plant Corpo- 
ration carry out and live up to the terms and provisions 
of the lease and option rights heretofore granted by De- 
fense Plant Corporation to these answering defendants, 
and the extent, if at all, to which these answering de- 
fendants are thereby damaged by Defense Plant Corpo- 
ration being relieved from proceeding to carry out said 
lease and option in favor of these answering defendants, 
and award these answering defendants just compensation 


therefor. 


4. That there is no rent or other compensation due 
from any of these answering defendants to either the 
plaintiff or to any of the cross-defendants on account of 
the use and occupancy [215] of any of the premises de- 
scribed in the Amended and Supplemental Complaint sub- 
sequent to November 10, 1942, 
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5. That the cross-defendants and each of them be 
required to assert their claims, if any they have, to the 
premises described in the Amended and Supplemental 
Complaint, and to rents or compensation for the use and 
occupancy thereof subsequent to November 10, 1942, in 
this action, and that the Court decree that the sole obliga- 
tion to compensate said cross-defendants therefor is that 
of the plaintiff. 


6. For costs of suit, and for such other and further 


relief as the Court may deem just and proper. 


JOHN M. MARTIN 

FRANK L. MARTIN, JR. 

CHARLES CVGR@UCGr 

GEORGE W. CROUCH 

Attorneys for Defendants, Tavares Construction Com- 

pany, Inc., a corporation, Concrete Ship Constructors, 
a joint venture, Stroud-Seabrook, a copartnership, 
Lioyd S. Stroud, R. 5. Seabrook, C. M. islet 


Carlos Tavares, Henry M. Page, and Don F. 
Gates [216] 


[ Verified.] [217] 
[Affidavits of Service by Mail.] [218-219] 


[Endorsed]: Filed May 4, 1945. Edmund L. Smith, 
Clerk. 
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[Title of District Court and Cause] 


ORDER 


For good cause shown, and upon joint motion of coun- 
sel for the plaintiff and the defendants, Tavares Construc- 
tion Company, Inc., a corporation, Concrete Ship Con- 
structors, a joint venture, Stroud-Seabrook, a copartner- 
ship, Lloyd S. Stroud, R. S. Seabrook, C. M. Elliott, 
Carlos Tavares, Henry M. Page, and Don F. Gates, the 
submission of this case as to said defendants as upon pre- 
trial shall be made and argued before the Honorable Leon 
Yankwich at Los Angeles on the 30th day of September, 
1946. 


In all other respects, and for all other purposes, said 
cause as to all defendants shall remain, for further pro- 
ceedings in the regular course, upon the San Diego calen- 
dar and in the Southern Division. 


Dated: This 24th day of September, 1946. 


LEON R. YANKWICH 
United States District Judge 


[Endorsed]: Filed Sep. 25, 1946. Edmund L. Smith, 
Clerk. [220] 
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[Title of District Court and Cause] 


STIPULATION AND AGREED STATEMENT ASs 
FACTS IN SUPPORT OF JOINT MOTIONS 
COUNSEL FOR PLAINTIFF AND iis 
DEFENDANTS, TAVARES CONSTRUCTION 
COMPANY, INC. ET AL RELATIVE TORS@iE 
MISSION OF THIS CASE AS TO SATBRIEES 
EE NDANTS AS UPON PRE-TRIAL. 


It Is Hereby Stipulated and Agreed by and between 
counsel for the plaintiff and the defendants, Tavares 
Construction Company, Inc., a corporation, Concrete 
Ship Constructors, a joint venture, Stroud-Seabrook, a 
copartnership, Lloyd S. Stroud, R. 5. Seabrook, C, M. 
Elliott, Carlos Tavares, Henry M. Page, and Don F. 


Gates, as follows: 


1. The defendant, Tavares Construction Company, 
Inc. was one of the joint adventurers who entered into 
contracts with the Maritime Commission to construct con- 
crete barges, and the interest of the Tavares Construction 


Company, Inc. arose as hereinafter set forth. 


2. The Tavares Construction Company hereinafter 
referred to as TCC held a lease of certain water-front 
property at National City, Calif. This lease was assigned 
to Tavares by the Allied Engineering and Shipbuilding 
Company. Thereafter, and about February 2, 1942, 
Tavares and National City entered into a new lease, 


subsequently assigned to Defense Plant Corporation. [221] 
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3. On or about the 27th day of December, 1941, an 
“Agreement Of Lease” was entered into by Defense 
Plant Corporation, hereinafter referred to as DPC, and 
Tavares Construction Company, Inc., a corporation, one 
of the defendants herein, a true copy of which “Agree- 
ment of Lease’ and the other Agreements amendatory 
thereof are attached to the Amended Declaration of 
Taking filed herein under date of December 23, 1944. 


4. On November 10, 1942, the Government com- 
menced this action and on the same day obtained an 
Order for Possession under the Second War Powers Act. 
One day after the commencement of said condemnation 
the Government, through its agent DPC, granted the 
lease and option rights to the defendant, Tavares Con- 
struction Company, as set forth in the Amended Lease 
Agreement of November 11, 1942, heretofore referred 
to at number 3 of this Statement of Facts. 


5. On September 23, 1944, the Government filed an 
Amendment to its Complaint in Condemnation and on the 
same day obtained an order for immediate possession in 
conformity therewith. 

6. On October 3, 1944, the Government filed its or- 
iginal Declaration of Taking. 

7. On December 20, 1944, the Government filed its 
Supplemental and Amended Complaint in Condemnation. 

8 On December 23, 1944, the Government filed its 
Amended Declaration of Taking, and decree was duly en- 
tered thereon on December 27, 1944, 
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9. On March 26, 1945, the Court heard and granted 
defendants’ Motion for a Bill of Particulars, at which 
time counsel for plaintiff submitted for consideration of 
the Court copy of a letter written by Paul D. Page, Jr., 
Solicitor for the Maritime Commission, to the United 
States Attorney General, dated March 19, 1945, which 
letter was as follows: [222] 


“The Honorable 
The Attorney General 


Ref: 33-5-924-1 


Sit: 

Reference is made to your letter of March 19, 
1945, in connection with United States v. Certain 
parcels of land in the City of National City, San 


Diego County, California, Tavares Construction Co., 
et al, Civil 248-SD. 


In reply to your letter, you are advised that it 
was and is the intention of the Maritime Commission 
to acquire in this proceeding full title to the land — 
and all improvements thereon, and thereby to ac- 
quire any and all rights in and to said land and im- 
provements other than the rights of the United 
States or its agent, Defense Plant Corporation. 


Respectfully, 


Paul D. Page, Jr. 
Solicitor” 
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10. Pursuant to the hearing aforesaid, the Court or- 
dered the plaintiff to file a Bill of Particulars, and on 
March 13, 1945, the Government filed its Bill of Particu- 
lars, which at line 29, page 1 thereof states: 


“the right, title, interest, and estate in and to the 
lands and all improvements and facilities located 
thereon described in plaintiff’s Amended and Supple- 
mental Complaint, which by this action plaintiff in- 
tends and seeks to take, acquire, condemn, hold, and 
own, is the fee simple title, including the right, title, 
interest, or estate, if any, in or to said lands, and all 
improvements and fixtures located thereon, or in any 
way appertaining thereto, owned, held, or claimed by 
said defendants, or either of them, and excepting 
therefrom only such right, title, interest, or estate 
in said [223] lands and all improvements and fixtures 
located thereon, or in any way appertaining thereto, 
which was vested in the United States of America 
or its agent, Defense Plant Corporation, at the date 
of the filing of this action or immediately prior to 
the filing of the respective Declaration of Taking 
under the agreements referred to in Paragraph X 
of the Amended and Supplemental Complaint.” 


11. On May 3, 1945, the defendants, Tavares Con- 
struction Company, Inc., et al, filed their Answer and 
Counter-Claim to plaintiff's Amended and Supplemental 
Complaint. 


12. Subsequent to the entry of the decree on the 
Amended Declaration of Taking, the Eleventh Naval 
District by letter dated November 16, 1945, notified the 
Concrete Ship Construction (being the joint venture of 
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which Tavares Construction Company, Inc. was a mem- 


ber) as follows: 


“COMMANDANT’S OFFICE 
ELEVENTH NAVAL DISTRICT 
San Diego 30, Calif. 


16 Nov. 1945 

Concrete Ship Constructors 

P. O. Box D, Foot of 13th Street, 
National City, California. 


Gentlemen : 

As you are aware the Navy Department has 
authorized the award of certain contracts for the 
construction of piers to serve the U. S. Naval Repair 
Base, San Diego. This work will involve the use 
and possession of certain portions of land now owned 
by the United States of America and under the 
jurisdiction of the Maritime Commission as well as 


lands on which you claim to have a lease. 


The Government-owned lands have been declared 
surplus by the Maritime Commission and it is under- 
stood that [224] formal transfer of jurisdiction over 
the property will be made to the Navy Department 
within a few days. Insofar as you have any interest 
in the lands on which your facilities are located the 
possession of which is necessary to carry out the 
above referred to contracts, will you please indicate 
in writing that you have no objection to the Govern- 
ment’s use and occupation of the area necessary? 
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The Navy Department has also requested that it 
be informed whether the contemplated construction 
under the above referred to contracts will interfere 
with the repair of naval vessels by your company 
operating under any contracts which you may have 
with the Bureau of Ships. Will you please furnish 


information with respect to this matter? 
Very truly yours, 
R. FOWLER 


Executive Assistant . 
Public Works Officer 
Eleventh Naval District’ 


13. Under date of November 21, 1945, the defendant, 
Concrete Ship Constructors, notified the Eleven Naval 


District by letter, as follows: 
“November 21, 1945. 


“Commandant 
Eleventh Naval District 
San Diego 30, California 
Navy Ref: ND11/NB12/L9-3(a) 
(PW) 
Dear Sir: 

This will acknowledge receipt of your letter dated 
16 Nov. 1945 and with reference thereto, please be 
advised that we have expressed verbally several times 
that we are willing and ready to assist in the expe- 
diting of the Navy’s construction program where 


and whenever possible. [225] 
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With reference to Paragraph Four of your letter 
regarding contemplated improvements interfering 
with repair of Navy vessels, we wish to advise that 
we are not familiar with the construction details or 
how another contractor would carry on construction 
operations. However, we believe the work can be 
carried on so as to leave a portion of the docks avail- 


able for ship repair at all times. 


This company is under certain obligations to the 
Defense Plant Corporation and the United States 
Maritime Commission for the maintenance of and 
protection of certain facilities located at this yard. 
We expect the Navy to assume such responsibility 
insofar as Navy improvements are concerned. We 
request that the Office in Charge of Contemplated 
Construction confer with us from time to time to 
the end that interference with construction activities 


be cut to a minimum. 


You are familiar with the various costs and ex- 
penses in connection with the operation of a yard of 
this magnitude, such as taxes, insurance, plant pro- 
tection, roads and maintenance and we believe it 
fair that such costs be prorated in accordance with 


the yard’s use by any others. 
Yours truly, 


CONCRETE SHIP CONSTRUCTORS 
By R. S. Seabrook 


Managing Partner” 
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14. On December 28, 1945, the 11th Naval District 
notified the defendant, Concrete Ship Constructors, by 


letter, as follows: 


“COMMANDANT’S OFFICE 
ELEVENTH NAVAL DISTRICT 
San Diego, 30, California. 


ND11/NB12/NI-13 (u) 
28 December 1945 [226] 
Concrete Ship Constructors, 
P. O. Box D, 

National City, California. 


Gentlemen: 

In reply to the Commandant’s letter of 16 Novem- 
ber 1945 you advised by letter of 21 November 1945 
that you had no objections to the use of your yard 
by the Navy Department and its contractors provided 
that the Navy Department will agree to bear a pro 
rata share of the expenses in connection with the 
operation of the yard which you are obliged to pay 
by virtue of your lease and facilities contract from 
the Defense Plant Corporation dated 27 December 
1941. 


It is the understanding of this office that in the 
condemnation proceeding entitled “U. 5. v. certain 
parcels of land in the City of National City, Cali- 
fornia’, Civil 248-SD, your real estate interests in 


the premises may have been acquired by the Govern- 
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ment. Until this is clarified, the Navy Department 
would not be justified in making an unqualified 
agreement to share expenses which may not be owing 
by you. Therefore, the only agreement that can be 
made would be that the Navy Department will bear 
a share of the expenses if it is later determined that 
these expenses were necessarily incurred by virtue 
of your agreement with the Defense Plant Corpora- 
tion. Will you please advise whether you would be 
willing to enter into such an agreement as a condi- 
tion to allowing the use of the yard on which your 
facilities are erected to carry out present contracts 
for the construction of facilities to berth ships of 
the Reserve Fleet? 


The Commandant has recommended that the above 
referred to proceeding be amended to acquire all of 
your real estate interests in the premises. It 1s 
necessary [227] however to know the exact nature 
of the claims you will make in the proceeding if this 
course is taken. Will you please therefore advise 
the items for which you will claim compensation in 
the proceeding and the amounts thereof? 


Very truly yours, 


ea OGG 


Public Works Officer 
11th Naval District’’ 
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15. On December 4, 1945, the 11th Naval District 
notified defendant, Concrete Ship Constructors, by letter, 
as follows: 


“COMMANDANT’S OFFICE 
BEEVENTH NAVAL Dis@eier 
San Diego 30, California. 


ND11/NB12/L9-3(a) 
(PW) 

4 Dec 1945 

Concrete Ship Constructors 

Post Office Box D 

National City, California 


Gentlemen: 


Reference is made to your letter of November 21, 
1945 regarding proposed construction involving pro- 
curement of lands presently used by Concrete Ship 
Constructors. It appears that some settlement can 
probably be worked out to the satisfaction of all 
parties concerned. Your expression of willingness 
to cooperate and assist in expediting the Navy’s con- 


struction program is appreciated. 


Very truly yours, 


A. K. FOGG 
Public Works Officer 
11th Naval District” 
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16. On January 10, 1946, the defendant, Tavares 
Construction Company, Inc., notified Reconstruction Fin- | 
ance Corporation, by [228] letter as follows: 


“January 10, 1946 


Reconstruction Finance Corporation 
Successors to Defense Plant Corporation 
523 West Sixth Street 

Los Angeles 14, California 


Subject: Security Plancor 407 


Gentlemen : 

In furtherance of our discussion of December 3rd, 
at your Los Angeles office, at which time we in- 
formed you that the Department of Public Works, 
11th Naval District, had let contracts for the altera- 
tions and additions to shipyard at National City, we 
wish to set forth additional information. 

These contracts provided, among other things, for 
the use and occupancy by the Navy Contractors of 
certain areas within the shipyard site for construc- 
tion purposes; the demolition of the pier, a portion 
of the warehouse building and other building; the 
dredging of the mole to the bulkhead line; the recon- 
struction of the quay wall throughout the entire 
length of the property; and other alterations. We 
wish you to know that we are no longer able to pro- 
tect this property, for it has been opened for use to 
others whose numbers will be far in excess of the 
numbers employed by this company. 


Yours truly, 


TAVARES CONSTRUCTION COMI 
By R. S. Seabrook” 
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17. On March 20, 1946, Defense Plant Corporation 
delivered to defendant a copy of telegram, as follows: 


To: Mr. Duncan, Defense Plant Corporation, San 
Diego, California. 


From: Engineering Division, Defense Plant Corpora- 
tion, Los Angeles, California. [229] 


RE PLANCOR 407 TAVARES CONSTRUC- 
TION COMPANY ALL FACILITIES WERE 
CONVEYED TO THE NAVY DEPARTMENT 
BY AGREEMENT OF TRANSFER AND IN- 
DEMNITY ENTERED INTO BY THE NAVY 
DEPARTMENT, MARITIME COMMISSION 
AND THIS CORPORATION UNDER DATE 
OF MARCH 1, 1946. SAID AGREEMENT 
EReMIDED THAT EFFECTIVE AS OF MID 
NIGHT OF JANUARY 1, 1946, THAT TRANS- 
BER OF THE FACILITIES TO THE NAVY 
DEPARTMENT BECOMES EFFECTIVE. ANY 
RiCHtS UNDER THE AGREEMERY OF 
LEASE WITH TAVARES CONSTRUCTION 
COMPANY WHICH MIGHT HAVE BEEN 
EXERCISED BY THIS CORPORATION WERE 
VESTED IN THE NAVY DEPARWMENT 
PREECTIVE*AS-OF JANUARY 1, 40s “THE 
NAVY DEPARTMENT HAS INSTRUCTED 
If@S REPRESENTATIVES TO COOPERATE 
WITH YOUR STAFF ON THE INVENTORY 
BEING TAKEN IN CONNECTION WITH THE 
PLANCOR. 


ENGINEERING DIVISION 
DEFENSE PLANT CORPORATION.” 
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18. On April 16, 1946, defendant was delivered copy 
of telegram from the Navy Department to counsel for 
plaintiff, as follows: 


“SAN DIEGO CALIF APR 16 1946 719P 


JOE MCPHERSON 
SPECIAL ASST. TO ATTORNEY GENERAL 


THIS BUREAU WILL NOT AUTHORIZE 
PAYMENT OF ANY TAXES ON PROPERTY 
OCCUPIED BY TAVARES CONSTRUC Hs 
COMPANY CIVIL 248 SD. AMENDED DE- 
CLARATION OF TAKING FILED DECEMBER 
TWENTY THREE NINETEEN HUNDRED 
FORTY FOUR INCLUDED A DEPOSEieT 
FIFTY FIVE THOUSAND ONE HUNDRED 
AND TEN DOLLARS FOR PARCEL ONE. UN- 
DER AGREEMENT OF TRANSFER AND IN- 
DEMNITY RFC AND MARITIME COMMIS- 
SION TRANSFERRED ALL RIGHT (ite 
AND INTEREST TO PROPERTY INCLUDED 
IN PLANCOR FOUR HUNDRED SEVER 
THE NAV EFFECTIVE ONE JANUARY NINE- 
TEEN FORTY SIX. COPY OF AGREEMERG 
BEING FORWARDED TO COMMANDANT 
PeevyENTH NAVAL DISTRICT 


BUREAU OF YARDS AND DOCKS Naga 
DEPT WASH DE.” [230] 
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19. On August 5, 1946, defendant notified Eleventh 
Naval District by letter as follows: 


“August 5, 1946 


Pek Pose, Captain (CEC), USIN, 
Officer-in-Charge of Construction Contracts, 
Eleventh Naval District, 

Naval Operating Base, 

San Diego, California. 


Dear Sir: 


Reference is made to your recent verbal request 
to Concrete Ship Constructors (of which Tavares 
Construction Company, Inc. is a member) to sub- 
mit a bid to the Navy for the performance of the 
work of filling in Drydocks No. 1 and No. 2 on the 
property located in National City, now under lease 
to Tavares Construction Company, Inc. pursuant 
to that certain lease dated December 27, 1941, and 
amendments thereto, between Defense Plant Cor- 
poration, as lessor, and ‘Tavares Construction Com- 
pany, as lessee, known as Plancor 407. 


We regret to advise that Concrete Ship Construc- 
tors is unwilling to submit such a bid, as the filling 
in of these drydocks is contrary to the best inter- 
ests of Concrete Ship Constructors and Tavares Con- 
struction Company, Inc. 


For your information, Tavares Construction Com- 
pany, Inc. holds an option to purchase all of the site, 
facilities and machinery which it installed upon the 
leased premises pursuant to the terms of said Plan- 
cor 407. The two drydocks on which you request 
Concrete Ship Constructors to submit a bid for the 
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work of filling in are a part of these facilities. We 
most virorously protest the destruction of these two 
drydocks. 


We object to the destruction, alteration or other 
damaging of any part or portion of the site, facilities 
[231] and machinery that is the subject of our op- 
tion to purchase under Plancor 407. 


Very truly yours, 


TAVARES CONSTRUCTIGC® 
COMPANY, INC.” 


20. On August 8, 1946, Reconstruction Finance Cor- 
poration advised defendant by letter as follows: 


“RECONSTRUCTION FINANCE 
CORPORATION 
Office of Defense Plants 
523 West Sixth St. 
Los Angeles, 14, Calif. 
Michigan 6321 


August 8, 1946 


Tavares Construction Company, 
National City, 


California 
Attention: Gregory D. Smith, Administrative 
Manager 
Re: Plancor 407 
Dear Sirs: 


By an agreement of transfer and indemnity dated 
March 1, 1946, all rights, title and interest of this 
Corporation under the lease agreement dated De- 
cember 27, 1941, as amended, with your company 
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was transferred to the U. S. Navy Department effec- 
tive as of midnight January 1, 1946. 


To complete our files, we shall appreciate receiving 
your statement in duplicate that all insurance premi- 
ums and taxes applicable to the property under lease 
from the inception of the lease agreement, December 
27, 1941, through January 1, 1946, have been or 
will be paid. 


We shall appreciate, also, your statement as to use 
of the facilities for repair of ships for parties other 
than the Government subsequent to January 31, 
1945, accompanied by remittance covering rental due, 
if any, as confirmed by letter addressed to you Feb- 
ruary 14, 1945, by H. P. Jenkins,’ Assistant Chief, 
Leased Plants Division, [232] Washington. 


Very truly yours, 


Anthony Drozda, Supervisor 
Plant Servicing Section” 


21. On September 5, 1946, the Secretary of the Navy 
notified the defendant by letter dated September 3, 1946, 
as follows: 


“Tavares Construction Company, Inc. 
National City, California 
Sirs: 

Reference is made to that certain “Agreement of 
Lease,” designated as D.P.C. Plancor No. 407 
made and entered into on December 27, 1941, by and 
between the Defense Plant Corporation and Tavares 
Construction Company, Inc., and the various amend- 
ments thereto. 
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In accordance with the terms of paragraph 26 of 
Plancor 407 the United States Maritime Commis- 
sion, the Reconstruction Finance Corporation as suc- 
cessor to the Defense plant Corporation, and the 
Navy Department entered into an Agreement of 
Transfer and Indemnity on March 1, 1946, wherein 
the Navy Department succeeded to all the rights, 
powers, privileges, discretions and obligations of the 
Defense Plant Corporation and the U. S. Maritime 
Commission under Plancor 407. The effective date 
of the Agreement of Transfer and Indemnity was 
January 1, 1946. 

In accordance with the provisions of paragraph 12 
of Plancor 407, which provides that at any time 
when substantial use by the lessee of the site, facili- 
ties and machinery shall be no longer required to 
enable lessee to construct boats for the Government, 
the Defense Plant Corporation may, with the written 
approval of the Maritime Commission, give written 
notice to the lessor that such substantial use is no 
longer required and that the Defense Plant Corpora- 
tion therefore proposes the [233] termination of the 
lease, or extension thereof, notice is hereby given to 
you that the Navy Department elects to terminate 
Plancor 407 and any extensions thereof. 

A permit will be issued to you to allow for the 
completion of any ship repair contracts currently in 
effect between you and the Bureau of Ships of the 
Navy Department. 

Very truly yours, 


WILLIS KR. DUDLEY 
By direction of the Chief of the Bureau 
of Yards and Docks, acting under the 
direction of the Secretary of the Navy” 
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22. On September 12, 1946, the 11th Naval District 
notified the defendant by letter, as follows: 


“COMMANDANT’S OFFICE 
ELEVENTH NAVAL DISTRICT 
San Diego 30, Calif. 


ND11/NB12/NI-13(3) 

12 September 1946 

Tavares Construction Company, Inc., 
National City, 

California 


Gentlemen: 


It is noted from Bureau of Yards and Docks’ let- 
ter of 3 September 1946 that the Navy Department 
has elected to terminate Plancor No. 407 with your 
company. It is accordingly, requested that you re- 
move the materials and equipment belonging to your 
company except such as may be necessary for your 
current contracts with the Navy. It is believed that 
a terminal date of November 1 will be sufficient for 
you to accomplish this. In the event that this date 
is inadequate, it is requested that you suggest one. 
The purpose in setting such a date is to permit the 
Navy to move in on the site and clean up and dis- 
pose of any materials or equipment that may be con- 
sidered to have been abandoned by your com- 
pany. [234] 


Very truly yours, 


A. Ke FOGE 


Public Works Officer 
llth Naval District” 
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23. On September 13, 1946, the defendant made writ- 
ten demand upon plaintiff by letter, as follows: 


“September 13, 1946 


To Chief of the Bureau of Yards and Docks, 
Navy Department, 
Washington, D. C. 


To United States Maritime Commission, 


Commerce Building, 
Washington, D. C. 


To Reconstruction Finance Corporation 
as successor to Defense Plant Corporation 
Office of Defense Plants, 
523 West Sixth Street, 
Los Angeles, 14, California. 


Attention: Mr. Willis R. Dudley, 
Bureau of Yards and Docks 


Subject: Termination of D.P.G. 
Plancor 407 


Reference: ND11/NI-13 
T5-13-SD(MC) 
F-5-3/WWB:mr 


Sirs: 

We are in receipt of your notice dated 3 Septem- 
ber 1946 that the Navy Department, as successor to 
all of the rights and obligations of Defense Plant 
Corporation and the United States Maritime Com- 
mission, elects to terminate DPC Plancor 407 and 
any extensions thereof. 


This notice was received on 5 September 1946. 
We understand that this is the ten day notice of 
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termination provided for in Paragraph Twelve of 
Plancor 407, being the Agreement of Lease dated 
December 27, 1941 and amendments thereto, between 
Defense Plant Corporation, as Lessor, and Tavares 
Construction Company, Inc., as Lessee. 


We direct your attention to Paragraph Fiiteen of 
Plancor 407 as amended by Paragraph Thirty-one 
added by amendatory #5, dated November 11, 1942, 
which grants [235] to Tavares Construction Com- 
pany, Inc., upon termination of the lease under 
Paragraph Twelve, the right and option for a period 
of ninety days after such termination, to purchase 
the site, facilities and machinery. Tavares Con- 
struction Company, Inc., believes that it is entitled 
to know for the full ninety day option period the 
exact amount of the option price. 


Demand is hereby made upon you and each of you 
that Tavares Construction Company, Inc., be imme- 
diately advised of the following: 


1. The exact amount of the purchase price and the 
details of the calculation thereof under sub- 
paragraph (a) of paragraph Fifteen of Plancor 
407 and amendments. 


2 The exact amount of the purchase price and the 
details of the calculation thereof under sub- 
paragraph (b) of paragraph Fifteen of Plancor 
407 and amendments. 


We wish to call attention to the fact that a sub- 
stantial portion of the facilities have been and are 
being destroyed by the Navy Department without 
our consent. Please advise as to what credit the 
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Government proposes to allow on the purchase price 
by reason of such destruction. 


We wish to further call attention to the fact that 
the Navy Department has constructed substantial 1m- 
provements on the site without our consent. We re- 
quest specific information as to whether the Govern- 
ment proposes to add the cost thereof to our option 
price. 

In order for us to intelligently elect as to the ex- 
ercise of our option it is necessary that we know 
the exact option price. Also we feel that we are 
entitled to have the full ninety-day period after the 
receipt of [236] this information within which to 
elect. 


Kindly let us have your prompt reply. 
Very truly yours, 


TAVARES CONSTRUCTION 
COMPANY, INC. 


Carlos Tavares 
Carlos Tavares, President.” 


24. Except for this action and the Declaration of Tak- 
ing herein filed and the Orders and Decrees heretofore 
entered in thts action, and the Secretary of the Navy’s 
letter dated September 3, 1946 above set forth at Para- 
graph 21 hereof, the defendant Tavares Construction 
Company, Inc., at all times herein mentioned has been 
and now is entitled to the possession and right to pur- 
chase all of the site, facilities and machinery in accord- 
ance with the terms and provisions of Paragraph Fifteen 
of the Agreement of Lease of December 27, 1941, as 
amended. 
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25. Subsequent to the entry of the decree on the 
Declaration of Taking above referred to, the Govern- 
ment, acting through its Navy Department, has taken 
physical possession of a major portion of the site and the 
facilities above referred to, and has proceeded not only 
to deprive said defendants of possession thereof, but have 
removed and destroyed approximately one-third more or 
less of the improvements and facilities erected upon the 
site by-the defendants under the terms of the aforesaid 
Lease Agreement. 


26. Tavares Construction Company, Inc. has hereto- 
fore furnished or constructed all of the improvements, 
facilities and machinery on said site for DPC as required 
by the terms of its lease, at a total cost to DPC of ap- 
proximately $2,700,000. 


27. Tavares Construction Company, Inc. has paid as 
rental to DPC for the use of said site, facilities and ma- 
chinery, in accordance with the terms of said lease, a 
total sum in excess of $2,700,000. 


28. Tavares Construction Company, Inc. has paid, for 
the benefit of DPC and in conformity with the terms of 
its lease, all taxes, [237] insurance premiums and main- 
tenance charges on said site, facilities and machinery. 


29. All of the aforesaid improvements, facilities and 
machinery were so furnished or constructed by Tavares 
Construction Company, Inc. without any compensation or 
fee for its supervisory services in connection therewith 
other than the compensation represented by the granting 
by DPC to said defendant, Tavares Construction Com- 
pany, Inc., of the option to purchase all but not part 
of said site, facilities and machinery as set forth at Para- 
graph Fifteen of the Lease Agreement. 
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30. The Navy has awarded contracts for additions to 
said shipyard site, which as of September 21, 1946, total 
approximately $4,573,650, upon which contracts the de- 
fendant estimates expenditures to September 21, 1946, to 
be approximately $3,176,790. 

31. The physical destruction by the Navy of the im- 
provements and facilities as aforesaid, has substantially 
diminished the value of the property and option rights 
of the defendant. 

32. The foregoing Stipulation of Facts are as pres- 
ently understood. If any or either of them are found to 
be untrue, inaccurate or incomplete, the truth with re- 
spect thereto or as to any other material fact may be 
asserted 
extered and proven notwithstanding this Stipulation. 

Dated: September 26, 1946. 

UNITED STATES OF AMERICA 
By Joseph F. McPherson 
Special Assistant to the Attorney General 
Attorney for Plaintiff 


JOHN M. MARTIN 
FRANK L. MARTIN, JR. 
CHARLES C. CROUCH Maid 
GEORGE W. CROUCH 
By John M. Martin 
Attorneys for Defendants, Tavares Construction 
Company, Inc., et al. 


[Endorsed]: Filed Sep. 27, 1946. Edmund L. Smith, 
Clerk. [238] 
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JOINT MEMORANDUM OF COUNSEL ON 
PRETRIAL 


On December 27, 1941, Tavares Construction Com- 
pany (one of the joint adventurers in Concrete Ship Con- 
structors), being then the assignee of a lease on what is 
known in the suit as Parcel 1, assigned its lease thereon 
to and subleased said parcel from Defense Plant Corpo- 
ration, undertaking to construct and erect thereon, for 
the account of the Defense Plant Corporation, the facili- 
ties necessary for use in the construction of certain ships 
then being built by the Concrete Ship Constructors under 


contract with the Maritime Commission. 


The “Agreement of Lease.” dated December 27, 1941, 
which together with its amendments and supplements es- 
tablished the relationship as to the site and facilities, con- 
templated the absorption of the cost of the facilities by 
approximately equal amortization thereof over the ships 
being constructed thereon for the Maritime Commission, 
the covenants of the “Agreement of Lease” retaining the 
personal aspects of [239] the facilities as between De- 
fense Plant Corporation and Tavares Construction Com- 
pany and providing for the construction and installation 


of such facilities without profit to the contractor. 


The “Agreement of Lease” also contains express pro- 
visions for its cancellation for cause, in the event of 
completion of the shipbuilding contracts, claimed priority 


of other departments than the Maritime Commission or 
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the Defense Plant Corporation, and for other causes and 
reasons not here material. Paragraph 15 of the instru- 


ment provides: 


“Fifteen: Upon the expiration or termination of 
this lease or extension thereof pursuant to paragraph 
Twelve hereof, or upon cancellation of this lease or 
extension thereof pursuant to clause (a) of paragraph 
Fourteen hereof (unless such cancellation shall have 
been effected because of a violation by Lessee of the 
contracts referred to in said clause (a) ), Lessee shall 
have and is hereby granted, for a period of ninety 
(90) days after such termination, expiration, or can- 
cellation (hereinafter referred to as the “Option 
Period”) the right and option, by written notice to 
Defense Plant Corporation and to the Maritime Com- 
mission, to purchase all but not part of the Site, 
Facilities and Machinery at the following prices:” 
(The method of determining the amount of the option 


price, being immaterial, is omitted.) 


The clause further provides: 


“Defense Corporation further agrees, to the ex- 
tent that it lawfully may, that it will not sell the 
Facilities and Machinery, or any part thereof, to any 
party or parties other than another branch of the 
Government (in which event such sale shall be in all 
respects subject to paragraph Twenty-six hereof) for 
a period of ninety (90) days following the expiration 
of the full Option Period unless it shall first have 
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offered the same for sale to Lessee at a price equal 
to the best offer received by Defense Corporation and 
Lessee shall [240] have failed or refused to purchase 
the same within thirty (30) days after the receipt of 
such offer.” 


Thereafter, and from time to time, the construction of 
additional ships contracted for by the Maritime Commis- 
sion required enlargement of the site and the construc- 
tion of additional facilities. These were provided for 
by simple amendments altering the amount Defense Plant 
Corporation should be required to expend for such in- 
stallations and adjusting the amount of amortization ap- 
plicable to each ship built by the use thereof. Amend- 
ment No. 5, dated November 11, 1942 (one day after 
the filing of the condemnation proceeding), recites that 
the Government is proceeding to acquire additional land 
to be used as a part of the “site for the facilities”, and 
further : 


“Whereas, upon acquisition of title to such addi- 
tional land by the Government the Maritime Com- 
mission has indicated that it will cause the same to 
be conveyed to Defense Corporation upon receipt of 
payment of the cost thereof. 


“Lessee further agrees that in the event the prop- 
erty leased to Lessee under said Agreement of Lease, 
as amended, should be transferred to another branch 
of the Government pursuant to paragraph Twenty-six 
thereof prior to the acquisition by Defense Corpora- 
tion of title to that part of the Site now being con- 
demned by the Government, Lessee will, if it should 
thereafter elect to exercise the option to purchase 
conferred by paragraph Fifteen of said Agreement 
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of Lease, as amended, pay to the Government the 
cost to it of such part of the Site on the same basis 
as if such cost had been part of the cost to Defense 
Corporation of the property leased to Lessee under 
said Agreement of Lease, as amended.” 


On December 20, 1944, the Amended and Supplemental 
Complaint in Condemnation was filed. A dispute arose 
as to the scope of the taking, and on March 26, 1945, 
Tavares Construction Company moved this court for 
a Bill of Particulars (see paragraph C, pages 2 and 3 of 
Motion to [241] Make More Definite, to the effect that 
Tavares could not determine from the Amended and Sup- 
plemental Complaint whether the plaintiff was also con- 
demning its leasehold and option rights and, if so, to 
what extent). 


On March 26, 1945, motion for Bill of Particulars was 
heard before the late Judge Hollzer, at which hearing 
there was read into the record the letter from Paul Page, 
copied at length on page 3 of the Stipulation of Facts 
filed herein on September 26, 1946. The motion for Bill 
of Particulars was granted. 


On April 13, 1945, a Bill of Particulars was_ filed, 
which, though improperly dated, is copied in full in para- 
graph numbered 10 on page 3 of the Stipulation of Facts 
filed herein on September 26, 1946. 


At or near the completion by Concrete Ship Construc- 
tors of its shipbuilding contracts with the Maritime Com- 
mission, with the knowledge and consent of Defense Plant 
Corporation and the Maritime Commission, Tavares Con- 
struction Company commenced ship repair and alteration 
work on the site in question for its own private account, 
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and also undertook to and did repair at such site a num- 


ber of naval vessels of the United States. 


On numerous occasions during the use of the site for 
ship repair purposes as above indicated, agreements were 
made from time to time between the Navy Department 
and Tavares Construction Company, resulting in restricted 
use of the site facilities and improvements by the Tavares 
Construction Company and providing for joint use there- 
of with the Navy Department. All such restrictions, how- 
ever, as were made by the Navy Department upon the 
use of such facilities and improvements, or providing for 
the joint use thereof, have been pursuant to and by virtue 
of the separate agreements between that department and the 
Tavares Construction Company, except that the Tavares 
Construction Company has not agreed to and does not 
consent to the destruction or removal of any of the facili- 
ties and improvements, and asserts that its agreements to 
such restricted use and such joint use were in each in- 
stance made in reliance upon its interpretation of the Bill 
of Particulars and in light of Federal Rule of Civil Pro- 
cedure No. 12-E. [242] 


The issues to be determined by the court as upon pre- 


feiall are: 


(a) Have the lease and option rights of Tavares 
Construction Company, granted under the “Agree- 
ment of Lease” dated December 27, 1941, and by the 
supplements thereto, been taken and condemned by 


tis action ? 
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(b) Does the defendant, Tavares Construction 
Company, have a compensable interest in the prop- 


erty taken by the condemnation proceeding ? 


The foregoing Joint Memorandum of Counsel is based 
upon the Stipulation of Facts heretofore filed and their 
understanding of such additional facts as are recited here- 
in. If any or either of them are found to be untrue, in- 
accurate or incomplete, the truth with respect thereto or 
as to any other material fact may be asserted and proven 


notwithstanding this joint memorandum. 
Dated: October 4, 1946. 
UNITED STATES OF AMERIG=: 
JAMES M. CARTER 
United States Attorney - 


By Joseph F. McPherson 
Special Assistant to the Attorney General 


Attorneys for Plaintiff 

JOHN M. MARTIN 
FRANK L. MARTIN, JR. 
CHARLES C. CROUCH aad 
GEORGE W. CROUCH 

By John M. Martin 

Attorneys for Defendants, Tavares Construction 
Company, Inc., et al. 


[Endorsed]: Filed Oct. 4, 1946. Edmund L. Smith, 
Clerk. [243] 
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[Title of District Court and Cause ] 


Honorable Leon R. Yankwich, Judge 


RULING ON PRE-TRIAL HEARING AS TO THE 
INTEREST OF TAVARES CONS RWerion 
COMPANY, INC. 


The Court having considered upon pre-trial the mat- 
ters heretofore submitted on September 30, 1946, calling 
for the determination of the nature of the interest of 
Tavares Construction Company, Inc., involved in this pro- 
ceeding, does now, after consideration of the record and 
the joint stipulation filed on September 27, 1946, and the 
additional memorandum filed on October 4, 1946, and the 
argument of counsel, determine the said matters as fol- 
lows: 


The Court answers the two questions propounded to it 
which sum up the findings desired in the following 
manner : 

“(a) Have the lease and option rights of Tavares 
Construction Company, granted under the ‘Agree- 
ment of Lease’ dated December 27, 1941, and by the 
supplements thereto, been taken and condemned by 
this action?” [244] 


The Court answers affirmatively. 
“(b) Does the defendant, Tavares Construction 
Company, have a compensable interest in the property 
taken by the condemnation proceeding ?” 


The Court answers affirmatively. 


The Court orders specific findings entered in accord- 
ance with such answers. 
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Because of the urgency in the matter and because of 
my, absence from the Central Division, I hereby indicate 
briefly to counsel the grounds of decision as a guide in 


the preparation of the formal order. 


I am satisfied that the pleadings on file, including the 
Bill of Particulars, which must be considered as an 
amendment to the Government’s amended Complaint, the 
contemporaneous and the present understanding of the 
original lessor and its successors, as well as of those 
connected with the “taking” agency, disclose an intention 


to condemn all the interests of Tavares Construction 
Company acquired under the “Agreement of Lease” dated 
December 27, 1941. It is inconceivable that men high 
in Governmental station, including high executive officers 
of the Navy, would take the position that they can 
command the Construction Company at will and destroy 
facilities upon its subleased premises, unless thoroughly 
convinced, by the record, that it is the intention of this 
condemnation proceeding to terminate whatever interest 
the Construction Company had. There are numerous 
statements, referred to in the stipulation, which show 
that the various Governmental agencies were expressing 
not only their own interpretation of what was being done, 
but that of highly trained legal executives. And this in- 
terpretation is borne out by the facts referred to and 
is sound in law. (United States v. Sunset Cemetery Co., 
to 245) 7 Cir, 132. (2) 163.) 
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This conclusion makes it unnecessary to determine, as 
an abstract proposition, whether an option to buy is com- 
pensable. For here we have not a “naked” option to buy, 
but an interest in a sublease, coupled with option rights. 
And the interest in the sublease, with or without option 
rights, is compensable. The existence of the option is a 
matter to be considered by experts in determining the 
value of the property taken. And that is a question of 
fact to be determined at the trial. (See, United States v. 
Sunset Cemetery Co., supra; Brooklyn Eastern Dist. Ter- 
minal v. City of New York, 1944, 2 Cir., 139 F. (2) 
1006; Westchester County Park Commission v. United 
States, 1944, 2 Cir., 143 F. (2) 688. These decisions are 
in the spirit of the guide posts laid down in Brooks-Scan- 
lon Corporation v. United States, 1924, 265 U.S. 106.) 


Counsel will prepare a formal pre-trial order embodying 
these conclusions and so much of the facts as they desire 
to incorporate in it from the Agreed Statement and the 


Memorandum, either by reference or directly. 
Dated this 10th day of October, 1946. 
LEON R. YARES en 
Judge 


[Endorsed]: Filed Oct. 10, 1946. Edmund L. Smith, 
Clerk. [246] 
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[Title of District Court and Cause | 


ORDER UPON PRETRIAL 


The Court, having corsidered upon pretrial the mat- 
ters heretofore submitted on September 30, 1946, calling 
for the determination of the nature of the interest of 
Tavares Construction Company, Inc., involved in this 
proceeding, does now, after consideration of the record 
and the joint stipulation filed on September 27, 1946, and 
the additional memorandum filed on October 4, 1946 and 
the argument of counsel, determine: 

(1) That the lease and option rights of Tavares Con- 
struction Company, Inc., granted under the ‘Agreement 
of Lease,” dated December 27, 1941, and by the supple- 
ments thereto, have been taken and condemned by this 
action. 

(2) That the defendant Tavares Construction Com- 
pany, Inc., has a compensable interest in the property 
taken by this proceeding. 

(3) That the facts are as set forth in the joint stipula- 
tion and joint memorandum of counsel above referred to 


and the Court’s written opinion filed herein on October 10, 


1946. 
Dated: This 5th day of February, 1947. 
LEON R. YANKWICH 
United States District Judge 


[Endorsed]: Filed Feb. 5, 1947. Edmund L. Smith, 
Clerk. [247] 
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In the District Court of the United States in and for the 
Southern District of California 
Southern Division 


No. 248-SD Civil 


UNITED STATES OF AMERICA, 
Plaintiff, 


Vv 


CERTAIN PARCELS OF LAND IN THE CITY OF 
NATIONAL CITY, COUNTY OF SAN DIEGO, 
Stati OF CALIFORNIA; TAVARES CON2 
Sak UGTION COMPANY, et al., 

Defendants. 


JUDGMENT UPON THE VERDICT 


The within action came on regularly for trial before 
the above-entitled court, the Honorable Paul J. Mc- 
Cormick, Judge presiding, sitting with a jury, on Febru- 
ary 17, 1947, for determination and adjudication of the 
just compensation to be paid for the condemnation and 
taking of the real property hereinafter described and 
femermeunto as Parcels 1, 2, 3, 5, 6, 7, 8, 9 and A, amd 
for the condemnation and taking of the interests of Ta- 
vares Construction Company, Inc., a corporation, Concrete 
Ship Constructors, a joint venture, Lloyd S. Stroud, R. S. 
Seabrook, Stroud-Seabrook, a copartnership, C. M. 
Elliott, Carlos Tavares, Henry M. Page and Don F. 
Gates, in and to the real property described in plaintiff’s 
Amended and Supplemental Complaint in Condemnation 
and hereinafter described, and all improvements, facilities 
and fixtures located thereon, and the option, leasehold 
and possessory rights of said defendants arising out of 
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or by virtue of that certain lease and agreement dated 
December 27, 1941, between Defense Plant Corporation 
and Tavares Construction Company, Inc., as amended 
(commonly known as Plancor 407, as [249] amended) ; 
said trial being had upon plaintiff’s Amended and Supple- 
mental Complaint in Condemnation and the Answer of 
defendants Carl A. Johnson and Pearl Johnson, the Sec- 
ond Amended Answer of defendant City of National City, 
the Answer, Counter-claim and Cross-claim of defendants 
Tavares Construction Company, Inc., Concrete Ship Con- 
structors, a joint venture, Lloyd S. Stroud, R. 3. Sea- 
brook, Stroud-Seabrook, a copartnership, C. M. Elliott, 
Carlos Tavares, Henry M. Page and Don F. Gates, the 
Answer of defendant San Francisco Bridge Company, a 
corporation, the Answer of defendant Leonard McLauch- 
lan, the Answer of defendant State of California, and the 
Answer of defendant County of San Diego; and 


Plaintiff appearing by and through its attorneys of 
record, C. U. Landrum, Special Assistant to the Attorney 
General, and Robert G. Berrey, Special Attorney, and 
defendants Carl A. Johnson and Pearl Johnson appearing 
by and through their attorney, Hunter M. Muir, defend- 
ant City of National City appearing by and through its 
attorneys, Monroe & McInnis, Jean Daze Ratello, and 
Compbell & Campbell, defendants Tavares Construction 
Company, Inc., Concrete Ship Constructors, Lloyd S. 
Stroud, R. S. Seabrook, Stroud-Seabrook, C. M. Elliott, 
Carlos Tavares, Henry M. Page and Don F. Gates, ap- 
pearing by and through their attorneys, John M. Martin, 
Frank L. Martin, Jr., and Charles C. Crouch, defendant 
San Francisco Bridge Company appearing by and through 
its attorney, G. H. Sloane, defendant Leonard McLauch- 
lan appearing in propria persona, defendant State of 
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California appearing by and through its attorneys L. G. 
Campbell and John F. Hasslen, Jr., Deputies Attorney 
General, and defendant County of San Diego appearing 
by and through its attorney, Duane J. Carnes, Deputy 
District Attorney; and 


Thereupon, evidence both oral and documentary having 
been introduced by and on behalf of plaintiff and said 
defendants upon the issues before the court and jury, 
including the issue of the just compensation and the fair 
market value of Parcels 1, 2, 3, 5, 6, 7, 8, 9 and A, and 
the right, title and interest of defendants Tavares Con- 
struction Company, Inc., Concrete Ship Constructors, 
Lloyd 5. Stroud, R. 5S. Seabrook, [250] Stroud-Seabrook, 
C. M. Elliott, Carlos Tavares, Henry M. Page and Don 
eG tes, invamd to Parcels 1, 2, 3, 4, 5, 6, 7, 8,9, 10, 11 
and A herein, and all improvements, facilities and fixtures 
located thereon, and the option, leasehold and possessory 
rights granted said last named defendants, or any of 
them, by the aforesaid lease and agreement dated Decem- 
ber 27, 1941, as amended, and the jury having heard and 
deliberated upon the evidence and having reported to the 
court its Verdict; and 


Defendants City of National City and Leonard Mc- 
Lauchlan having stipulated that the sum of Forty Dollars 
($40.00) is the just compensation for the interest of said 
defendant Leonard McLauchlan in and to said Parcel 8, 
and that said sum be paid to defendant Leonard McLauch- 
lan out of the award to defendant City of National City 
in full payment of all his right, title and interest in and 
to said parcel 8; and defendants Carl A. Johnson and 
Pearl Johnson and defendant County of San Diego hay- 
ing stipulated that Forty-Five Dollars and Ninety-Nine 
Cents ($45.99) is the amount of defendant County of 
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San Diego’s lien for taxes against Parcel 9; and defend- 
ant State of California having stipulated with defendant 
City of National City to accept the sum of One Dollar 
($1.00) in full satisfaction of its rights, title, and interest 
in and to said Parcels 1, 2, 3, 5, 6, 7, 8 and A; and the 
court, being fully advised in the premises, finds: 


i. 

That as to the said Parcels 1, 2, 3, 5, 6, 7, 8,9 and A 
and any and all right, title and interest of defendants 
Tavares Construction Company, Inc., Concrete Ship Con- 
structors, Lloyd S. Stroud, R. S. Seabrook, Stroud-Sea- 
brook, C. M. Elliott, Carlos Tavares, Henry M. Page 
and Don F. Gates, in and to Parcels 1, 2, 3, 4) SG@ueaes 
9, 10, 11 and A, hereinafter described, and all improve- 
ments, facilities and fixtures thereon, and the option, 
leasehold and possessory rights granted said last named 
defendants, or any of them, by that certain lease and 
agreement dated December 27, 1941, between Defense 
Plant Corporation and Tavares Construction Company, 
Inc., a corporation, as amended (commonly known as 
[251] Plancor 407, as amended), the allegations con- 
fained in Paragraphs I, [1], III, VJ, VII, VI eae 
and XII of plaintiff's Amended and Supplemental Com- 
plaint in Condemnation are, and each of said allegations 
ice tne: 


IT. 


That in the Declaration of Taking No. 1 filed herein on 
October 3, 1944, there was included the real property 
designated as Parcels 2, 3, 4, 5, 6, 7, 8, 9, 10, 11 and A, 
which is hereinafter more particularly described, and that 
contemporaneously with the filing of said Declaration 
Taking No. 1 plaintiff deposited in the Registry of this 
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Court a sum of money as the estimated just compensation 
for the condemnation and taking of said parcels, which 
sum of money included the sum of One Hundred Six 
Thousand Two Hundred and Forty Dollars ($106,240.00) 
as the estimated just compensation for the taking of Par- 
cels 2, 3, 5, 6, 7, 8 and A, and the sum of Twenty-One 
Hundred Dollars ($2100.00) as the estimated just com- 
pensation for the taking of said Parcel 9. 


ITI. 


That on October 3, 1944, by Decree on Declaration of 
Taking No. 1, pursuant to the provisions of Title 40, 
Sec. 248a, et seq., of United States Code, entered on said 
date by the Honorable Paul J. McCormick, one of the 
judges of the above-entitled court, the lands set forth and 
described in said Declaration of Taking No. 1, and the 
witele thereot, inchiding the said Parcels 2, 3, 5, 6, 7, & 
9, 10, 11 and A, hereinafter more particularly described, 
and the fee simple title thereto, as modified by the langu- 
age of said Declaration of Taking No. 1, was declared to 
be and was condemned and taken for the use of the 
United States of America. 


IV. 

That on December 23, 1944, there was filed herein an 
Amended Declaration of Taking, which included the real 
eoperty designated as Parcels 1, 2,.3,4,546,7, 8, 9.10) 
11 and A, which are hereinafter more particularly de- 
scribed; that the estimated just compensation for the tak- 
ing of said Parcels 1, 2, 3, 5, 6, 7, 8 and A, as shown by 
said [252] Amended Declaration of Taking, is the sum 
of One Hundred Sixty-One Thousand Three Hundred 
and Fifty Dollars ($161,350.00), and the estimated just 
compensation for the taking of Parcel 9, as shown by 
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said Amended Declaration of Taking, is the sum of 
Twenty-One Hundred Dollars ($2100.00); and that con- 
temporaneously with the filing of said Amended Declara- 
tion of Taking plaintiff deposited in the Registry of this 
Court as the estimated just compensation for the taking 
of Parcel 1 the sum of Fifty-Five Thousand One Hun- 
dred and Ten Dollars ($55,110.00). 


V. 

That on December 27, 1941, by Decree on Amended 
Declaration of Taking, pursuant to the provisions of 
Title 40, Sec. 258a, et seq., of United States Code, en- 
tered on said date by the Honorable Paul J. McCormick, 
one of the judges of the above-entitled court, the lands 
set forth and described in said Amended Declaration of 
Taking, and the whole thereof, including Parcels 1, 2, 3, 
4, 5, 6, 7, 8, 9, 10, 11 and A, hereinafter more particu- 
larly described, and the fee simple title thereto, excepting, 
however, all of the right, title and interest of the United 
States of America, or its agent, Defense Plant Corpora- 
tion, in and to said real estate, including all improvements, 
facilities and fixtures located thereon, or in any way ap- 
pertaining thereto which had theretofore vested in the 
United States of America, or its agent, Defense Plant 
Corporation, by virtue of the instruments enumerated in 
and attached to said Amended Declaration of Taking, was 
declared to be condemned and taken for the use of the 
United States of America. 


\ge 
That on the eighth day of April 1947 there was filed 
herein Amendment No. 1 to the Amended Declaration of 
Taking and simultaneously therewith the amount of 
$150,473.00 was deposited as additional estimated com- 
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pensation, which amount when added to the amount de- 
posited with the Declaration of Taking and the Amended 
Declaration of Taking increased the estimated compen- 
sation of Parcels 1, 2, 3, 5, 6, 7, 8, and A to $310,475.00 
and for Parcel 9 to $3,448.00; and that on the eighth day 
of [253] April 1947 the Court entered its decree on said 
Amendment No. 1 to the Amended Declaration of Taking 
confirming the deposit of said money. 


VII. 

That plaintiff, by its Declaration of Taking No. 1, filed 
herein on October 3, 1944, its Amended Declaration of 
Taking filed herein on December 23, 1944, its Amended 
and Supplemental Complaint in Condemnation herein, and 
its Bill of Particulars filed herein on April 16, 1945, which 
Bill of Particulars is considered as an amendment to 
plaintiff's Amended and Supplemental Complaint in Con- 
demnation, has taken and condemned all of the interests 
of defendants Tavares Construction Company, Inc., Con- 
crete Ship Constructors, Lloyd S. Stroud, R. S. Seabrook, 
Stroud-Seabrook, C. M. Elliott, Carlos Tavares, Henry 
M. Page and Don F. Gates, in and to the real property 
designated as Parcels 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11 and 
A, and hereinafter described, and all improvements, 
facilities and fixtures located thereon, and the option, 
leasehold and possessory rights granted to said last named 
defendants, or any of them, by that certain lease and 
agreement dated December 27, 1941, between Defense 
Plant Corporation, and Tavares Construction Company, 
Inc., as amended (commonly known as Plancor 407, as 


amended). 
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VONI. 

That at the time of the taking by plaintiff of the real 
property described and designated herein, and in said 
Declaration of Taking No. 1, Amended Declaration of 
Taking and Amended and Supplemental Complaint in 
Condemnation, as Parcel 9, and prior to being divested 
of title thereto, defendants Carl A. Johnson and Pearl 
Johnson, husband and wife, were the owners of said real 
property, and that no other person or persons have or 
then had any right, title, interest or estate in or to said 
Parcel 9, or any portion thereof, except defendant County 
of San Diego; that the interest of said defendant County 
of San Diego was a lien for County taxes. [254] 


IX. 


That at the time of the taking by plaintiff of the real 
property described and designated herein, and in said 
Declaration of Taking No. 1, Amended Declaration of 
Taking, and Amended and Supplemental Complaint in 
Condemnation, as Parcels 1, 2, 3, 5, 6, 7, 8 and A, and 
prior to being divested of title thereto, defendant City 
of National City was the owner of said real property, and 
that no other person or persons have or then had any 
right, title, interest, or estate in or to said real property, 
or any portion thereof, except the defendant San Fran- 
cisco Bridge Company, a corporation, defendant Leonard 
McLauchlan, defendant State of California, and plaintiff, 
United States of America; that the interest of said San 
Francisco Bridge Company in and to said real property 
consisted of a lease from defendant City of National 
City covering the real property designated as Parcel 7 
and a portion of the real property designated as Parcel 
A; that the interest of defendant Leonard McLauchlan 
in and to said real property consisted of a lease from de- 
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fendant City of National City covering Parcel 8; that 
the interest of defendant State of California was a rever- 
sionary interest; that the interest of plaintiff, United 
States of America, was that of assignee of certain leases 
from defendant City of National City, lessor, to defend- 


ant Tavares Construction Company, Inc., lessee. 


DS 
That prior to December 23, 1944, defendant Tavares 


Construction Company, Inc., was the lessee of the real 
property designated as Parcels 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11 and A and described in plaintiff's Declaration of Tak- 
ing No. 1, Amended Declaration of Taking and Amended 
and Supplemental Complaint in Condemnation, and here- 
inafter described, together with all improvements, facili- 
ties and fixtures located thereon, under that certain lease 
and agreement dated December 27, 1941, between De- 
fense Plant Corporation, an agency of plaintiff, and Ta- 
vares Construction Company, Inc., as amended (common- 
ly known as Plancor 407, as amended), which lease and 
agreement also granted to defendant Tavares [255] Con- 
struction Company, Inc. certain option rights to purchase 
said real property, together with said improvements, 
facilities and fixtures, and that no other person or persons 
have or then had any right, title, interest or estate in and 
to said lease and agreement except the defendants Con- 
crete Ship Constructors, Lloyd S. Stroud, R. S. Seabrook, 
Stroud-Seabrook, C. M. Elliott, Carlos Tavares, Henry 
M. Page and Don F. Gates. 
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xT. 

That the jury returned its Verdict herein, finding the 
just compensation for the condemnation and taking of 
Parcels 1, 2, 3, 5, 6, 7, 8, 9 and A and the just compen- 
sation for the condemnation and taking by plaintiff of 
all right, title and interest of defendants Tavares Con- 
struction Company, Inc., Concrete Ship Constructors, 
Lloyd S. Stroud, R. S. Seabrook, Stroud-Seabrook, C. M. 
Elliott, Carlos Tavares, Henry M. Page and Don F. 
Gates, in and to the real property designated as Parcels 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11 and A and hereiireiies 
described, and all improvements, facilities and fixtures 
located thereon, and the option, leasehold and possessory 
rights granted to said last named defendants, or any of 
them, by that certain lease and agreement dated Decem- 
ber 27, 1941, between Defense Plant Corporation and 
Tavares Construction Company, Inc., a corporation, as 
amended (commonly known as Plancor 407, as amended) 


to be as follows: 


“In the District Court of the United States, in 
and for the Southern District of California, South- 


ern Division. 


United States of America, Plaintiff, vs. Céitae 
Parcels of Land in the City of National City, County 
of San Diego, State of California; Tavares Con- 
struction Company, et al., Defendants. No. 248-SD 
Civil. 
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VERDICN 


We, the Jury in the above-entitled cause, sworn 
and empanelled to determine just compensation for 
the condemnation [256] and taking of certain prop- 
erty herein involved, find the just compensation to 
be as follows: 


Parcel 9 (known as the Johnson land) $6,750.00 


earecis 1,2, 3, 2, 6, 7,8 and A (known 
as the City of National City land) . $650,000.00 


Out of which last named sum we allocate 
to the San Francisco Bridge Company 
as just compensation for the con- 
demnation and taking of its leasehold 


interest De ew we ww ss SOOO RS 


To Tavares Construction Company, Inc., 
a corporation, Concrete Ship Con- 
structors, a joint venture, Lloyd S. 
Stroud) Rk. 5. Seabrook, C. M. Elliott 
Carlos Tavares, Henry M. Page, Don 
F. Gates and Stroud-Seabrook, a co- 
partnership, for the condemnation and 
taking of all their interests under the 
agreement of December 27, 1941 
(known as Plancor 407, as amended) $ O 


Dated: San Diego, California, February 27, 
1947.” 


That said Verdict is in proper form in law, and judg- 
ment should be entered thereon in favor of the parties in 
interest. 
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It Is Therefore Ordered, Adjudged and Decreed: 


1. That the Verdict of the jury dated and returned. 
February 27, 1947, be enrolled in the records of this 
proceeding of this court relating to this cause: 


2. That the just compensation for the condemnation 
and taking by plaintiff of the real property hereinafter 
described and designated Parcel 9, including all improve- 
ments located thereon, and all compensable interest there- 
in, and for the use of said property from the date of 
entry into possession thereof by plaintiff, United States 
of America, or its [257] agent, until the date of the filing 
of said Declaration of Taking No. 1 and deposit of the 
estimated just compensation for said property, is the sum 
of Six Thousand Seven Hundred Fifty Dollars ($6,- 
750.00); and that the defendants herein, as their inter- 
est may be determined by the court, have judgment 
against plaintiff in that amount, together with interest 
as hereinafter specified; and it appearing that on the 3rd 
day of October, 1944, the sum of Twenty-One Hundred 
Dollars ($2100.00) was deposited in the Registry of this 
Court as the estimated just compensation for the taking 
of said Parcel 9; and that on the 8th day of April, 1947, 
said estimated compensation was increased by Thirteen 
Hundred Forty-Eight Dollars ($1348.00) to Thirty- 
Four Hundred Forty-Eight Dollars ($3448.00) ; and that 
there is a deficiency of Thirty-Three Hundred Two Dol- 
lars ($3302.00) in the sum deposited as said estimated 
just compensation, it is ordered that the plaintiff, United 
States of America, deposit in the Registry of this Court 
for the persons entitled thereto said deficiency in the sum 
of Thirty-Three Hundred Two Dollars ($3302.00) to- 
gether with interest at the rate of 6% per annum on the 
sum of Six Thousand Seven Hundred Fifty Dollars 
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($6,750.00) from November 10, 1942, the date the United 
States entered into possession of said real property, until 
October 3, 1944, the date of the filing of Declaration of 
Taking No. 1 and of the deposit of said sum of Twenty- 
One Hundred Dollars ($2100.00) ; together with interest 
at the rate of 6% per annum on the sum of Four Thous- 
and Six Hundred Fifty Dollars ($4,650.00), from Oc- 
tober 3, 1944, to the 8th day of April, 1947; and to- 
gether with interest on Thirty-Three Hundred Two Dol- 
lars ($3302.00) from the 8th day of April, 1947, to the 
date of the deposit of said deficiency into the Registry of 
this Court. 


3. That the sum of Thirty-Four Hundred Forty-Eight 
Dollars ($3448.00) now on deposit in the Registry of 
this Court, as the estimated just compensation for the 
taking of said Parcel 9, be paid forthwith by the Clerk 
of this Court as follows: 


(a) To the Auditor of San Diego County, the 
sum of $45.99, in full satisfaction of defendant 
County of San [258] Diego’s interest in and to said 
Parcel 9; 


(b) To defendants Carl A. Johnson and Pearl 
Johnson, the sum of $3392.01, in partial satisfaction 
of their interest in and to said Parcel 9; 


4. That upon deposit of said deficiency of Thirty- 
Three Hundred Two Dollars ($3302.00), together with 
the interest hereinabove specified in paragraph 2, it is 
ordered that said deficiency and interest be paid to de- 
fendants, Carl A. Johnson and Pearl Johnson; 


5. That the just compensation for the condemnation 
and taking by plaintiff of the real property hereinafter 
described and designated as Parcels 1, 2, 3, 5, 6, 7, 8 and 
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A, including all improvements thereon, and all compen- 
sable interest therein, and for the use of said property 
from the date of entry into possession thereof by plain- 
tiff, United States of America, or its agent, until the 
dates of the filing of the said Declaration of Taking No. 
1 and Amended Declaration of Taking, and deposit of the 
estimated compensation for said property, is the sum of 
Six Hundred Fifty Thousand Dollars ($650,000.00), 
and that the defendants herein, as their interests may be 
determined by the court, have judgment against plaintiff 
in that amount, together with interest as hereinafter 
specified; and it appearing that the sum of Three Hun- 
dred Ten Thousand Four Hundred Seventy-Five Dollars 
($310,475.00) has heretofore been deposited into the 
Registry of this Court as the estimated just compensation 
for the taking of said parcels, and that there is a defi- 
ciency in the sum of Three Hundred Thirty-Nine Thous- 
and Five Hundred Twenty-Five Dollars ($339,525.00) 
in the sum deposited as estimated just compensation for 
the taking of said parcels; it is ordered that plaintiff, 
United States of America, deposit into the Registry of 
this Court for the benefit of the persons entitled thereto 
said deficiency in the sum of Three Hundred Thirty-Nine 
Thousand Five Hundred Twenty-Five Dollars ($339,- 
525.00), (together with interest at the rate of 6% per 
annum on the sum of Six Hundred Fifty Thousand Dol- 
lars ($650,000.00) from November 10, 1942, the date 
the United States entered into possession thereof, [259] 
to October 3, 1944, the date of the filing of Declaration 
of Taking No. 1 and of the deposit of One Hundred Six 
Thousand Two Hundred Forty Dollars ($106,240.00) in 
the Register of this Court); with interest at the rate of 
6% per annum on the sum of Five Hundred Forty-Three 
Thousand Seven Hundred Sixty Dollars ($543,760.00) 
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from October 3, 1944, to December 23, 1944, the date of 
the filing of the Amended Declaration of Taking and of 
the deposit of the additional sum of Fifty-Five Thousand 
One Hundred Ten Dollars ($55,110.00) in the Registry 
of this Court; with interest at the rate of 6% per annum 
on the sum of Four Hundred FEighty-Eight Thousand 
Six Hundred Fifty Dollars ($488,650.00), from Decem- 
ber 23, 1944, to April 8, 1947, the date of the deposit of 
the additional sum of $149,125.00 and with interest at 
the rate of 6 per cent per annum on the sum of Three 
Hundred Thirty-Nine Thousand Five Hundred Twenty- 
Five Dollars ($339,525.00) from April 8, 1947, to the 
date of the deposit of said deficiency into the Registry 
of this Court; 


6. That the amount of Three Hundred Ten Thousand 
Four Hundred Seventy-Five Dollars ($310,475.00) here- 
tofore deposited into the Registry of this Court as esti- 
mated compensation .has heretofore, by order of this 
Court entered on the 18th day of April 1947, been dis- 
tributed to the persons entitled thereto, which Order of 
Distribution .is confirmed. 


7. That on deposit in the Registry of this Court of 
the said deficiency of ‘Three Hundred Thirty-Nine Thous- 
and Five Hundred Twenty-Five Dollars ($339,525.00), 
as hereinabove specified in paragraph 5, it is ordered that 
said sum be paid as follows: 


(a) To defendant San Francisco Bridge Company 
the sum of $26,118.00 


(b) To defendant City of National City the sum 
of $339,525.00 


and that on deposit of the interest hereinabove specified 
in paragraph 5, it is ordered that said interest be paid to 
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defendant City of National City and defendant San Fran- 
cisco Bridge Company in the following proportions: [260] 


(1) To defendant San Francisco Bridge Com- 
pany, one-thirteenth (1/13); 


(2) To defendant City of National City, twelve- 
thirteenths (12/13’s); 


8. That all claims, liens, taxes and assessments against 
said Parcels 1, 2, 3, 5, 6, 7, 8, 9 and A, and the claim 
for the award of just compensation for the condemnation 
and taking of the same are transferred from said parcels 
to the money deposited and to be deposited in the Registry 
of this Court to the end that the title of United States 
of America to said parcels of land, pursuant to Declara- 
tion of Taking No. 1 hereinbefore referred to, and 
Amended Declaration of Taking hereinbefore referred to, 
shall be free and clear thereof, and the United States of 
America shall be and is hereby released and discharged 
from liability to any person or persons whatsoever for 
such liens, claims, assessments and taxes against said 
parcels, including the award of just compensation, which 
liability shall thereupon attach solely to and be satisfied 
out of said funds so deposited and to be deposited, for 
and on account of the award of just compensation here- 
tofore made by this Court; 


9, That pursuant to Declaration of Taking No. 1 
filed by plantiff herein on October 3, 1944, there became 
vested in the United States of America on said date the 
full and indefeasible fee simple absolute title to the said 
Parcels 2, 3, 5, 6, 7, 8, 9 and A, including all improve- 
ments, facilities and fixtures located thereon; that pur- 
suant to the Amended Declaration of Taking filed by 
plaintiff herein on December 23, 1944, there became 
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vested in the United States of America on said date the 
full and indefeasible fee simple absolute title to said Barcel 
1, including all improvements, facilities and fixtures 
located thereon; 

10. That the just compensation for the condemnation 
and taking by plaintiff of all right, title, and interest 
of defendants Tavares Construction Company, Inc., Con- 
crete Ship Constructors, Lloyd S. Stroud, R. S. Seabrook, 
Stroud-Seabrook, C. M. Elliott, Carlos Tavares, Henry 
M. Page and Don F. Gates, in and to the real property 
designated as [261] Parcels 1, 2, 3, A 5, 6) 7 om ol ee 
and A and hereinafter described, and all improvements, 
facilities and fixtures located thereon, and the option, 
leasehold and possessory rights granted to said last named 
defendants, or any of them, by that certain lease and 
agreement dated December 27, 1941, between Defense 
Plant Corporation and Tavares Construction Company, 
Inc., as amended (commonly known as Plancor 407, as 
amended), is nothing: 


11. That all right, title and interest of defendants 
Tavares Construction Company, Inc., Concrete Ship Con- 
structors, Lloyd S. Stroud, R. 5. Seabrook, Stroud-Sea- 
brook, C. M. Elliott, Carlos Tavares, Henry M. Page 
and Don F. Gates, in and to the real property designated 
as Parcels 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11 and A and herein- 
after described, and all improvements, facilities and fix- 
tures located thereon, and the option, leasehold and posses- 
sory rights granted to said last named defendants, or any 
of them, by that certain lease and agreement dated De- 
cember 27, 1941, between Defense Plant Corporation and 
Tavares Construction Company, Inc., as amended (com- 
monly known as Plancor 407, as amended), have become 
and are hereby vested in the United States of America; 
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12. That there is vested in the persons entitled there- 
to, as their respective interests may appear and be estab- 
lishd, the right to just compensation heretofore fixed by 
the Verdict of the jury hereinbefore set forth for the 
lands referred to in said Verdict and hereinabove de- 
scribed, and for all compensable interests therein; 


13. The Court is apprised of pending negotiations 
which contemplate the exclusion from the proceeding and 
revesting title in the former owners of a portion of the 
City of National City land, and this judgment is entered 
without prejudice to the rights of the proper parties to 
stipulate for such exclusion and revesting. 


14. That this Court retains jurisdiction hereof for 
the purpose of making such further orders, judgments 
and decrees as may be necessary in the premises, includ- 
ing adjudication of the rights of the respective parties or 
claimants in and to all funds deposited and to [262] be de- 
posited in the Registry of this Court by plaintiff in satis- 
faction of the award and judgment made herein. 


Dated: This 6th day of June, 1947. 


PAUL J. McCORMMGirs 
United States District Judge 


Approved as to form as provided by Rule 8: James M. 
Carter, United States Attorney; C. U. Landrum, Special 
Assistant to the Attorney General; Robert G. Berrey, 
Special Attorney; by Robert G. Berrey, Attorneys for 
Plaintiff, United States of America. Hunter M. Muir, 
Attorney for Defendants Carl A. Johnson and Pearl John- 
son. Monroe & McInnis, Jean Daze Ratelle, and Camp- 
bell & Campbell, by C. M. Monroe, Attorneys for Defend- 
ant City of National City. John M. Martin, Frank L. 
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Attorneys for Defendants Tavares Construction Com- 
pany, Inc., a corporation, Concrete Ship Constructors, a 
joint venture (sued herein as Doe One), Stroud-Seabrook, 
a copartnership (sued herein as Doe Two), Lloyd S. 
Stroud (sued herein as Doe Three), R. S. Seabrook (sued 
herein as Doe Four), C. M. Elliott (sued herein as Doe 
Five), Carlos Tavares (sued herein as Doe Six), Henry 
M. Page (sued [263] herein as Doe Seven), and Don F. 
Gates (sued herein as Doe Eight). H. G. Sloane, Attor- 
ney for Defendant San Francisco Bridge Company, a 
corporation. Leonard McLachlan (sued herein as Leonard 
McLaughlin), Defendant in Propria Persona. Fred N. 
Howser, Attorney General, and L. G. Campbell and John 
Wmmmitiacolety: |t., By -.....---.-c--2ccececdecsee- , Attorneys for De- 
fendant State of California. James Don Keller, District 
Attorney, and Duane J. Carnes, Deputy District Attor- 
ney, by Duane J. Carnes, Attorneys for Defendant County 
of San Diego. [264] 


The real property hereinbefore referred to and desig- 
Meted as Parcels 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11 and A are 
situate in the City of National City, County of San Diego, 
State of California, and are particularly described as 


follows: 


Parcel 1. [Description not printed as it is same as set 
forth in Complaint on page 6.] 
Parcel 2.. | Description not printed as it is same as set 


forth in Complaint on page 7.] 
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Parcel 3. [Description not printed as it is same as set 
forth in Complaint on page 7.] [265] 

Parcel 4. [Description not printed as it is same as set 
forth in Complaint on page 8.] [266] 

Parcel 5. [Description not printed as it is same as set 
forth in Complaint on page 9.| 

Parcel 6. [Description not printed as it 1s same as set 


forth in Complaint on page 10.] [267] 


Parcel 7. [Description not printed as it is same as set 
forth in Complaint on page 10.] 


Parcel 8. [Description not printed as it is same as set 
forth in Complaint on page 11.] [268] 
Parcel 9. [Description not printed as it is same as set 


forth in Complaint on page 11.] 


Parcel 10. [Description not printed as it is same as 
set forth in Complaint on page 12.] [269] 


Parcel 11. [Description not printed as it is same as 
set forth in Complaint on page 13.] [270] 


Parcel A. [Description not printed as it is same as set 


forth in Amendment to Complaint on page 24. ] 


Judgment entered Jun. 6, 1947. Docketed Jun. 7, 1947. 
C. O. Book 12, page 518. Edmund L. Smith, Clerk; by 
John A. Childress, Deputy. 


[Endorsed]: Filed Jun. 6, 1947. Edmund L. Smith, 
Clerk. [271] 
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| Title of District Court and Cause] 


MOTION FOR NEW TRIAL 


Defendants, Tavares Construction Company, Inc., a 
corporation, Concrete Ship Constructors, a joint venture, 
Lloyd S. Stroud, R. S. Seabrook, C. M. Elliott, Carlos 
Tavares, Henry M. Page, Don F. Gates, and Stroud-Sea- 
brook, a copartnership, move the Court for a new trial 
in the above entitled proceeding upon the following 


grounds: 


i. 


Errors in law occurring at the trial, and especially 
in the particulars specified in paragraphs 1 and 2 
of the Memorandum of Points and Authorities at- 
tached hereto and made a part of this Motion by 
reference. 


Irregularity in the proceedings of the Court, jury 
and the adverse party and orders of the Court and 
abuse of discretion by which defendants were pre- 
vented from having a fair trial. 


The verdict is against law. [272] 


Insufficiency of the evidence to justify the verdict, 
and especially in the particulars specified in para- 
graph 5 of the Memorandum of Points and Au- 
thorities attached hereto and made a part of this 
Motion by reference. 


Inadequate damages appearing to have been given 
under the influence of passion or prejudice. 


Accident or surprise which ordinary prudence could 
not have guarded against. 


Said Motion will be based upon the files and records in 
the case, the exhibits, the minutes of the court, the tran- 


332 Tavares Construction Company, Inc., et al. 


script of the testimony, the affidavits served and filed here- 
with, and the Memorandum of Points and Authorities at- 
tached hereto and made a part hereof. 


Dated this 6th day of June, 1947. 


CHARLES C. CROUCH 
JOHN M. MARTIN 
FRANK L. MARTIN, JR. 


Attorneys for Tavares Construction Company, Inc., a 
corporation, Concrete Ship Constructors, a joint 
venture; Lloyd S. Stroud, R. S. Seabrook, C. M. 
Elliott, Carlos Tavares, Henry M. Page, Don Wr: 
Gates, and Stroud-Seabrook, a copartnership. [273] 


MEMORANDUM OF POINTS AND AUTHORI- 
TIES IN SUPPORT OF MOTION FOR NEW 
TRIAL 


1. Erroneous and misleading instructions. 
(a) The Court instructed the jury: 


‘ok > %* and in this connection if you find that 
the interest of the Tavares Construction Company 
and its associates under said instrument of agree- 
ment is so speculative and conjectural that no pur- 
chaser in the open market would have purchased the 
same except for a nominal consideration then your 
verdict as to the interest of the Tavares Construction 
Company and the Concrete Ship Constructors herein 
must be in a nominal figure only.” 


The above instruction is clearly erroneous. By it a 
question of law was left for the jury to determine, to wit: 
the interpretation of a contract. In other words, instead 
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of the jury being called upon to determine the market 
value of an interest in land, they were called upon to 
determine whether or not defendants had any interest at 
all in the land, a question which the court had already 


determined upon pretrial in favor of defendants. 


(b) The Court instructed the jury: 


“Ryidence has been received in this case with 
relation to the interest of the defendant, Tavares 
Construction Company, Inc. That interest arises 
out of an instrument which is in evidence as defend- 
ants’ ‘Exhibit W’. That instrument is a_ lease 
coupled with an option. In your consideration of 
that feature of the case you will proceed in the same 
manner as you proceed as to the market value of the 
land, the question being what could it have been sold 
for on the [274] open market for cash on December 
23, 1944, the date it was taken or canceled by this 
proceeding, or shortly thereafter, above what Tavares 
Construction Company, Inc. would have to have 
paid under all its terms and conditions. If you find 
the company could have made such a sale your ver- 
dict will be for the amount you in your judgment 
determine the company could have gotten for it. 
You will consider the entire instrument, not just 
parts of it. If you find it could not have been sold, 
then your verdict as to Tavares Construction Com- 


pany, Inc. will be zero. (underscoring ours) 


The above instruction is clearly erroneous and very 
misleading. It was the last one given to the jury and 


hence was foremost in their minds. 
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By it the jury were told by the Court that the agree- 
ment was canceled by this proceeding, which meant that 


there would be nothing left to sell. 


Next the jury were instructed that the market value 
of the agreement was what it would sell for above what 
Tavares would have to have paid under all its terms and 
conditions. This unquestionably conveyed to the jury the 
idea that the agreement would have to sell for approxi- 
mately $3,000,000 in order for the jury to allow Tavares 
$500,000. 


‘The underscored portion of the foregoing instruction 
reading— 
“above what Tavares Construction Company, Inc. 
would have to have paid under all its terms and 
conditions.” 


was very prejudicial because it was entirely erroneous as 
applied to the obligations of Tavares under the Lease as 
a whole. 


Under Exhibit W Amendment of November 11, 1942 
Paragraph 31 the jury were told (in effect) that if they 
rendered verdict in favor [275] of landowners, that said 
sum plus interest would represent the acquisition cost of 
the site and that the amount of such acquisition cost 
would be added to the amount which Tavares was re- 
quired to pay to Defense Plant Corporation as rental. 


The jury did not know from any evidence in the case, 
nor were they informed by the Court, that the amount of 
the acquisition cost of the site was a reimbursable item 
of expense to Tavares under its contracts with the Gov- 
ernment for construction of ships. (See Agreements on 
file and attached to Amended Declaration of Taking.) 
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For the Court to instruct the jury that the question 
was what the Lease (Exhibit W) could have been sold 
for above what Tavares would have to have paid under 
all its terms and conditions was the same as telling the 
jury that it had to be sold for more than the acquisition 
cost (which the jury found to be $650,000). This was 
not true because the acquisition cost referred to in Para- 
graph 31 of the Lease Amendment of November 11, 
1942 was to be added as rental and by separate contract 
with the Government was reimbursable by the Govern- 
ment to Tavares. 


What the Court had in mind may have been proper. 
That is to say, the Court may have had in mind only the 
obligation of Tavares as to the amount to be paid as the 
option price but what the instruction actually says is 
would have to have paid under all its (Exhibit W) terms 
and conditions. Had the Court told the jury the value 
of the option was the amount for which the shipyard 
could be sold over and above the option price, its instruc- 
tion would have been clear and correct. Had the Court 
told the jury that the market value of the Lease and 
Option was the amount for which it could be sold without 
addition of the qualifying words above what Tavares 
would have to have paid, the instruction would have been 
clear. It would, however, have been correct only in the 
event Tavares, et al. are limited to recovery of market 
value of a chose in action against the plaintiff. This 
measure of recovery we will later discuss as we deem it 
less than [276] just compensation in a case of this kind. 


Lastly the jury were instructed that if they found that 
the Agreement could not be sold, then their verdict will 


be zero. ‘This was the last instruction to the jury and no 
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doubt remained foremost in their minds. By this last 
instruction, the jury had to first determine whether or 
not the agreement could be legally sold. By the terns 
of the agreement, it could not be assigned without the 
prior consent of the Defense Plant Corporation and the 
Maritime Commission. The evidence does not show such 
consent was obtained. It is therefore evident that the 
jury determined that the agreement could not be sold, 
not because it had no market or other value, but because 
of its provisions against the transfer thereof. Them 
verdict for zero confirms this, otherwise they would have 
brought in a verdict for some amount, as obviously the 
lease had some value. 


This erroneous and misleading instruction has resulted 
in a gross miscarriage of justice. Actually the Court 
instructed the jury to bring in a verdict of zero for Ta- 
vares. If such an instruction was proper as to Tavares, 
then a similar instruction should have been given as to 
National City, as its tidelands could not be sold, and the 
verdict as to National City would have been zero. The 
same appraisers who testified as to values for National 
City also testified as to values for Tavares. The jury 
accepted the opinions of these appraisers for National 
City. It is evident that the only reason the jury did not 
accept the opinions of these same appraisers for Tavares 
is because of the above erroneous instructions. 


At page 1073 of the Transcript the Court made a pre- 
liminary statement to the effect that the date of taking as 
to all interests other than Tavares was November 10, 
1942. However, as shown by the Affidavit of Frank L. 
Martin served herewith, the Court later concluded to 
submit to the jury the question as to date of taking as to 
Parcel A for the reason that an issue of fact was there 
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ieolved «The Court instructed the jury in this re- 
spect (Tr. p. 1257) as follows: [277] 


“Tf you find that the condemnation and taking by 
plaintiff United States of America of Parcel A here- 
in was a part of the same project for which the 
other lands herein have been condemned and taken 
by the United States of America, and that it was 
certain on November 10, 1942, that Parcel A would 
be condemned and taken as a part of the same pro- 
ject for which the other lands herein condemned 
have been taken, then and in that event you must 
evaluate Parcel A in the same manner and use the 
same date of valuation as if Parcel A had been in- 
cluded in the original complaint for condemnation 


filed herein November 10, 1942.” 


The Court, however, did not instruct the jury as to 
the date of taking or valuation in the event it found that 
the taking of Parcel A was not a part of the project for 
which the other lands were taken. ‘Tavares’s option price 
could only be determined by calculating interest on the 
award as to Parcel A from the date of taking to the date 
of judgment. The basic facts upon which the judgment 
in favor of the landowners can properly be calculated are 
not now known, as the issue as to date of taking has 
never been determined. It is only by assuming that the 
jury found that the taking of Parcel A was a part of the 
same project for which the other lands were taken, that 
a judgment in favor of the landowners can now be en- 
tered upon the verdict as rendered. There exists no legal 
right to make any such assumption. The Court having 
submitted this question as to date of taking of Parcel A 
to the jury, erred in discharging the jury without requir- 
ing it to make a finding as to date of taking Parcel A. 
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The value of Tavares’s option, exclusive of any pos- 
sessory rights under the Lease, was the difference between 
the option price and what the shipyard could be sold for 
as of December 23, 1944. 


In order for the jury to determine the option price of 
the shipyard it was necessary that it first know the date 
of taking of [278] Parcel A. Without such knowledge 
it could neither intelligently nor accurately determine the 
acquisition cost of Parcel A which was a substantial 
portion of the shipyard site. 


The jury having failed to find as to the date of taking 
of Parcel A and the Court having failed to instruct the 
jury definitely as to the date, it is apparent that the jury 
could not have based its verdict of zero upon any finding 
or decision as to the date of taking of Parcel A. 


Therefore, it was impossible for the jury to determine 
the difference between the option price at which Tavares 
could have purchased the shipyard and the price at which 
it could have been sold as of December 23, 1944 and in 
that manner arrive at the fair market value of the option 
feature of the Tavares Leasehold Estate. By the Court’s 
ruling upon pre-trial, the option feature of the Lease 
was held to be compensable and properly taken into con- 
sideration in arriving at the market value of the Tavares 
Leasehold Estate. 


If by this action in eminent domain the Government 
can deprive Tavares of its right to enforce the terms of 
its option and the right it would otherwise have to sue 
in the Court of Claims upon the option contract for the 
recovery of damages and at the same time instruct the 
jury that its verdict shall be zero in the event it finds that 
the option could not be sold, then with this case as a 
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precedent the Attorney General of the United States can, 
immediately and without the payment of any compensa- 
tion to any claimant, obtain a dismissal of every suit 
now pending in the United States Court of Claims or that 
may hereafter be filed in said Court for damages for 
breach of contract. 


In order to defeat such actions in the Court of Claims 
it will only be necessary for the Government to proceed 
as follows: 

ist: By eminent domain condemn or by requisition 
acquire the basic contract upon which such action in the 
Court of Claims is founded. [279] 

Second: In the eminent domain action point out that 
contracts with the United States Government are not as- 
signable without the consent of the Government and that 
such consent has not been given. 


Third: Have the Court in which the condemnation 


case is tried instruct the jury that if it finds that the con- 
tract could not be sold, that its verdict should be for zero. 


Inasmuch as such Government contracts can neither 
be sold, assigned, nor any right of action thereon main- 
tained as against the Government in the name of an as- 
signee, we find that payment of just compensation for the 
taking in eminent domain can not only be avoided but 
that all right of redress thereon be defeated if what has 
heretofore happened in the instant case can be repeated 
in other cases. 


The real trouble in the instant case is that the Gov- 
ernment has proceeded to condemn and acquire not merely 
Tavares’s interest in the land, but also ‘Tavares’s chose 
in action based upon the Option. This chose in action the 
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Government did not need. No public necessity existed 
for its condemnation. It was a right of action personal 
to Tavares. What justification has been established for 
its taking? The Government did not need it for any pub- 
lic use. It should have taken only that part of the Lease- 
hold Estate required by public necessity. It should have 
excluded the Option to Purchase from the taking. It 
knew that if it did so, Tavares would elect to purchase 
as soon as the fee title had been acquired by the Govern- 
ment. It sought by this action not only to condemn what 
it needed for public Governmental use, but also to acquire 
Tavares’s Option upon which the optionee might other- 
wise have founded an action in the Court of Claims had 
the Government failed to deliver fee title to the shipyard 
in conformity with its contract commitment. 


Government counsel has not advanced nor does the 
evidence show one single reason why there exists any 
public necessity or other ground for condemning the 
Tavares Option. The right of possession to and quiet 
title of the shipyard could have been obtained in this case 
[280] without including a condemnation of the Option 
to Purchase. That is all the Government needed and the 
Tavares option rights could then have been adjudicated 
in the United States Court of Claims where damages for 
breach of contract would in no manner be dependent upon 
or measured by the rule of market value as normally ap- 
plied in eminent domain cases. 


Had such option been eliminated from the present tak- 
ing and Tavares filed suit for damages, the Court of 
Claims would have allowed just compensation without re- 
gard as to whether the option could be sold or had any 
market value. In fact, one of the very objects of requir- 
ing suits in the Court of Claims to be filed in the name 
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of the original contracting party or claimant is to prevent 
their having any market value. In other words, to pre- 
vent the barter and sale of claims against the Government. 


It was not until the assignment of Claims Act in 1940 
that Congress even permitted an assignment of monies to 
be paid under a Government contract, and even those 
cases do not permit the assignment of the basic contract 
with the Government. 


Were Tavares prosecuting an action in the Court of 
Claims for just compensation for breach of the Option to 
Purchase, the fact that no prospective purchaser could 
be found who would or could purchase the option contract 
would be neither material to the issue of amount of dam- 
ages nor operate as a defense to the Government. In 
such a case it might be conceded that Tavares could not 
sell his option, even with the consent of the Government, 
for more than ten thousand dollars and that its right of 
recovery was doubtful, and yet if as a result of a trial 
upon the merits the Court of Claims found that the actual 
damages sustained by breach of the option were one 
million dollars, Tavares would still recover judgment for 
the full amount of the actual damages sustained. 


In other words, the admitted fact that no one wants to 
buy a contested claim or lawsuit against the Government 
is immaterial to [281] and no criterion of a claimant’s 
right to recover judgment. ‘Though every potential buyer 
for the option declined to pay any substantial sum for 
the option and Tavares were to decline to sell the option 
at any price, proof thereof would be wholly immaterial 
to Tavares’s right to recover damages for breach of the 
option contract. 


The Government having elected to acquire the Tavares 
option rights in the instant case, this Court should follow 
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the same rules as to determination of just compensation 
as though the Government had filed its Declaration of 
Taking but filed no action to condemn and Tavares were 
before the Court of Claims seeking just compensation. 
Admittedly the Court of Claims would not follow the rule 
of market value and it is doubtful if that Court would 
even permit either party to prove either that the option 
had or did not have a market value. 


Certainly in such a case the Government would not be 
bound nor would the Court of Claims render judgment 
against the Government upon mere proof that the option 
had a market value. 


As shown by the Answer, Counter-Claim and Cross- 
Claim of Tavares, et al., filed May 3, 1945, it is alleged 
at Paragraphs IV, V, VI and VII thereof as follows: 


iy 

That defendant City of National City herein has 
attempted to oust the jurisdiction of this Court and 
nullify this Court’s Order of Possession by the com- 
mencement of an independent action against these 
answering defendants in the Superior Court of the 
State of California in and for the County of San 
Diego, being an action entitled “City of National 
City, a municipal corporation, Plaintiff, vs. Tavares . 
Construction Company, Inc., a corporation, et al., 
Defendants” No. 121165, and filed August 25, 1944. 
That in said Superior Court action the defendant 
City of National City seeks to recover the sum of 
$76,346.29 from these answering defendants for the 
use of said premises during the period commencing 
at the time [282] plaintiff took possession of said 
premises pursuant to the Order of Possession issued 
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by this Court in the above entitled cause on Novem- 
ber 10, 1942, to the date of the filing of said Su- 
perior Court action, and for further amounts which 
it alleges will accrue after the commencement of said 
action, and has caused a Writ of Attachment to be 
issued and levied on moneys belonging to these an- 
swering defendants. 


ve 

That in order to avoid a multiplicity of actions 
and to enable this Court to properly administer its 
Order of Possession and to do equity herein, this 
Court should fully determine in this action the re- 
spective rights of all parties thereto. These answer- 
ing defendants allege that the plaintiff took posses- 
sion of the premises described in the Amended and 
Supplemental Complaint under and by virtue of the 
authority granted by the Second War Powers Act 
approved March 27, 1942 (Public Law 507, 77th 
Congress) and that the Order of Possession dated 
November 10, 1942, and the Order of Possession 
dated September 23, 1944, confirmed and conferred 
the legal right of possession of each and all of the 
premises described in the Amended and Supple- 
mental Complaint upon the plaintiff, and that the 
plaintiff, acting through the defendant, Defense 
Plant Corporation, had by the aforesaid written 
lease dated December 27, 1941, and the amendments 
thereto granted the Tavares Construction Company, 
Inc. exclusive possession of said premises. 


war 
That by the terms of the written contracts for the 
construction of ships and repair of ships entered in- 
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to subsequent to November 10, 1942 between United 
States Maritime Commission, the Navy Department 
and the War Department, acting for and on behalf 
of the plaintiff, and these answering defendants, the 
plaintiff has represented that it owned said premises 
and [283] agreed that the use and occupancy of all 
of said premises by these answering defendants 
would be without rental or other charge. 


VII. 

That the sole right of the defendant City of Na- 
tional City and each and all of the other cross-de- 
fendants to recover compensation for the use of the 
premises described in the Amended and Supplemental 
Complaint during the period subsequent to Novem- 
ber 10, 1942, being the date of entry of this Court’s 
Order of Possession as to Parcels Nos. 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10 and 11, and the date of the actual 
taking of Parcel A, is to seek an award herein 
against the plaintiff for compensation for the use 
of said premises during said period of advance pos- 
session. These answering defendants seek a decree 
herein as against all of the parties herein so adjudi- 
cating the rights of these defendants.” 


At Paragraph 4, page 7, of the above quoted Answer, 
Counter-Claim and Cross-Claim, Tavares, et al. pray for 
judgment as follows: 

“4, That there is no rent or other compensation 
due from any of these answering defendants to either 
the plaintiff or to any of the cross-defendants on 
account of the use and occupancy of any of the 
premises described in the Amended and Supplement- 
al Complaint subsequent to November 10, 1942.” 
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The Court having submitted to the jury as an issue of 
fact the question as to date of taking of Parcel A, there 
is no way by which the Court can legally render judg- 
ment upon the issues raised by the above quoted portions 
of the pleadings until such issue of fact has been deter- 
mined by the jury. 

Under the instructions as given and the rulings as 
made the real issue in this case was not open to decision 
by the jury upon its [284] merits and a new trial should 
be granted. 


The failure of the jury to determine the date of taking 
aamio, Parcel Ais prejudicial to’Tavares, et al. for tite 
additional reason that the date being undetermined, there 
is now no legal basis upon which the Court can by its 
judgment herein decree either the date from which in- 
terest shall run as to Parcel A or the amount of the lump 
sum verdict of $650,000 to be allocated to Parcel A for 
the computation of interest allowed. Nor can the Court 
fix the date when the defendant landowners ceased to 
have the right of use, occupancy or possession of Parcel 
A or the right to compensation or rental from Tavares, 
et al. in lieu thereof. 


2. Error in Rulings on the admission of evidence and 
orders of the Court by which defendant was pre- 


vented from having a fair trial. 


(a) The Court erred in admitting in evidence Plain- 
tiff's Exhibits 2 and 3 relating to the intent of the Navy 
to take the Tavares agreement by this condemnation ac- 
tion and the Tavares offer of settlement. This was 
clearly an offer of compromise of the very taking in- 
volved in this action and was very prejudicial to defend- 
ants’ rights. 
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Counsel for plaintiff commented on it repeatedly, and 
plaintiff's appraisers took into consideration the fact that 
the Navy was going to take the property. 


(b) There is one right which counsel for defendants 
understood was acquirerd by this action, but as to which 
the court ruled counsel could offer no evidence. That is 
the right to sue the Government in the Court of Claims 
for breach of the agreement of lease by this proceeding. 


Plaintiff's witnesses were permitted to testify that the 
option could be canceled any time by the Government re- 
questing priority and never came into being because it 
was canceled by this condemnation action and therefore 
gave it no value. (Tr. 917; 956-971; 1018-1019; 1043- 
1044.) If they were correct in their interpretation [285] 
of the Lease and the law applicable thereto, then Tavares 
would except for the acquisition by plaintiff herein of 
said Lease and Option, have been entitled to sue in the 
United States Court of Claims for damages for breach 
of contract. This right of Tavares to sue in its own 
name was a valuable right and this defendant should have 
been permitted to offer evidence as to the value thereof. 
This the defendant was not permitted to do. (Tr. 401 
to 405; 433 to 437.) Had such evidence been received 
it would have been a complete answer to the contention 
and evidence of the plaintiff that the option never came 
into being. This exclusion of such evidence was preju- 
dicial error. 


As to whether the option had come into being was a 
matter of law upon which the Court should have instruct- 
ed the jury. Thus, while the Government and its wit- 
nesses were permitted to argue legal conclusions, counsel 
for Tavares was told that he would not even be permitted 
to talk about the Court of Claims. (Tr. 404.) In other 
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words the plaintiff is condemning a chose in action (right 
fomsne in Court of Claims for damages for breach of 
contract) and yet defendant was not permitted to even 
tell the jury of such right or prove the value thereof. 


The fact that the Government has selected this Court 
as a forum in no manner alters the fact that counsel for 
Tavares should have been permitted to tell the jury both 
orally and by evidence of its expert witnesses that among 
the grounds for their opinion as to value was the fact that 
even though Tavares could not sell or assign its option 
contract, Tavares did have, so long as it retained said 
option, a right to sue in the Court of Claims in its own 
name for damages equal in amount to the difference be- 
tween the market value of the shipyard on December 23, 
1944 and the option purchase price as of that date. The 
various elements which each expert witness included in 
his valuation were properly the subject of proof. Tavares 
was precluded from making such proof and in the proper 
conduct of its counsel obeyed the admonition of the Court 
and refrained from attempting such proof or speaking 
in the presence of the jury con- [286] cerning such proof. 


The Court told the jury that when we are considering 
so-called expert testimony, the opinion which the witness 
gives is only as strong as the reasons which he assigns 
for that opinion, and yet counsel for Tavares was told 
by the, Court, at the insistence of Government counsel, 
(Tr. 401 to 405; 433 to 437) that he would not be per- 
mitted to talk about the Court of Claims. As shown by 
affidavit of John M. Martin served herewith that meant 
to counsel for Tavares that it would be contrary to the 
Court’s ruling and admonition for counsel to interrogate 
the witness then on the stand as to whether he had taken 
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into consideration, in forming his opinion as to value, the 
right of Tavares to sue in the Court of Claims for dam- 
ages for breach of contract. The strength of the opinions 
of the witnesses who testified as to value for Tavares 
was accordingly greatly reduced. In fact the jury was 
at no time made aware of the existence of such a right 
of action in the Court of Claims. 


3. Misconduct on the part of Mr. Landrum, Counsel 
for Plaintiff, which prevented defendant Tavares 


from having a fair trial. 


(a) Mr. Landrum in his argument to the jury referred 
to Exhibits 2 and 3 and made the following statements in 
regard thereto. 

(1) “Now, they knew, therefore on the 21st day 
of November 1944, that the Government was going 
to request priority for the Navy Department, and 
this Exhibit W says in one of those last paragraphs 
that it is contemplated they do that.” (Tr. pg. 1192.) 


Such statement is contrary to the evidence. The para- 
graph referred to is Twenty-six, which merely permits 
Defense Plant Corporation to transfer its rights as lessor 
to another branch of the [287] Government. Plaintiff’s 
Exhibits 2 and 3 do not indicate that the Navy was going 
to request priority to use the shipyard as a shipyard as 
provided by paragraph Fourteen (b) but the Navy was 
going to take the property for some other purpose which 
would involve the taking of all of Tavares’s rights under 
the Agreement. In other words, Mr. Landrum injected 
into the jury’s mind the fact that no one would buy the 
Agreement because it was going to be condemned and all 
the purchaser would get would be a lawsuit instead of a 
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shipyard. Such an argument is clearly contrary to the 
law, as no prospective purchaser who wanted the property 
for a shipyard would buy it for use as a shipyard if he 
knew it was going to be condemned. He could just as 
legally have argued that San Francisco Bridge Co. could 
not have sold its lease to another dredging company be- 
cause they knew it was going to be condemned and the 
purchaser would never get to use the property in his 
business. 


(2) Mr. Landrum further stated in his argument: 


“Ladies and gentlemen, you are not going to give 
them more than they asked for, are you, before this 
lawsuit was brought? And don’t forget that was 
only their asking price then.” (Tr. pg. 1192.) 


Through the error in admitting Plaintiff’s Exhibits 2 
and 3 in evidence, Mr. Landrum was enabled to comment 
on the compromise price. However, he went clear be- 
yond that and stated that defendants had in fact received 
all of the considerations contained in the offer of com- 
promise except the $80,000, and even inferred that they 
may have received the alternative to that. (Tr. pg. 1193- 
1194.) These were matters which counsel for defendant 
was prohibited from going into during the trial because 
they were after the date of December 23, 1944. (Tr. pg. 
Sl to. 913.) 


(b) Mr. Landrum further stated in his argument: 
‘““Whatever else may be said, Mr. Tavares is a ca- 
pable business man. He cut himself in to this war- 
time Garden of Eden without the [288] expenditure 
of a penny. He built concrete barges for the Gov- 
ernment of the United States at a profit. and now he 
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asks you to put your hands into the pockets of the 
people of the United States and to give him a half a 
million more.” (Tr. pg. 1180.) 


* - * * * 2: * 


“But, my goodness, are you going to permit those 
people to go into the treasury of the United States, 
when we come in here in a condemnation case, and 
get more?” (Tr. pg. 1194.) 


“Well if you think they are entitled to that you 
give it to them. But if you think that it would be 
right for me to say to you ‘I want to get some money 
out of this war business. [I want you to spend 
$2,700,000 to build me a shipyard to build concrete 
ships to sell to you at a profit, and then after it is 
all through and done, I want you to give me $80,000 
for building my own shipyard, and supervising that, 
and then on top of that I have taken the expense, I 
have taken the vacations for my own office force.” 
(iiape 1195.) 


There is no evidence that Tavares expended no money 


of his own, nor as to whether he made a profit or loss. 


It is all immaterial. However, the above statements were 


clearly made for the sole purpose of prejudicing the jury 


against Tavares. 


(c) Mr. Landrum further stated in his argument: 


“What they are actually doing, ladies and gentle- 
men, is coming into a condemnation case and trying 
to get damages against the Government of the United 
States for what [289] they claim is a violation of 
fiat contract.” (Tr.~pe. 1190.) 


vs. United States of America 351 


Such statement could only be calculated to convey to 
the jury the idea that the claim of Tavares was not com- 
pensable in this suit, although the Court had on pre- 
trial ruled that it was. This was clearly an argument of 
law to the jury and was prejudicial. Does not just com- 
pensation include damages, or does the word damages 
mean some kind of compensation in excess of what is 
just? 


(d) Mr. Landrum further stated in his argument: 

‘cK * * That lease, Mr. Hindes”—and I am 
talking about the Tavares Construction Company 
claim now—‘‘That lease, Mr. Hindes, carries within 
it a paragraph that it cannot be assigned or pledged 
without the written consent of the Defense Plant 
Corporation or of the Maritime Commission. Mr. 
Hindes, would you pay anything for a lease which 
you couldn’t assign? Would you sign that lease 
which you couldn’t assign? Would you sign that 
lease? “Why, no, Mr. Landrum, I wouldn't sign 
such a lease.” 


“T give you that, ladies and gentlemen of the jury, 
on both claims, that you give to them some money 
for what they claim was a fee which they were to get 
for building a shipyard with Government money upon 
which they could build ships at a profit and sell them 
to the Government, and then ask you to give them 
=owe.000 on top of that.” (Tr. pg. 1175.) 


* * * * * * * * 


“All right. Here is the thing tha Mr. Huindes 
said was such that he never would have even signed 
fiieni@ase in the first place’ (Tr: pamiles.) (290) 


* * * * oe * * * 
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“Twenty-four: Lessee will not without prior 
written consent of Defense Corporation and the 
approval of the Maritime Commission sell, assign, or 
pledge this lease or any of its rights or obligations 
hereunder, or sublease or permit the use by others 
of any of the property covered by this lease.” 


“Mr. Willing Buyer, I want to sell you this lease. 
I want to assign it. I want to sublet a part of it to 
you. What will you give me?” 


“Why, Mr. Tavares, you can’t do that without 
you get the consent of the Defense Plant Corporation 
and the Maritime Commission. I wouldn’t give you 
five cents for it. How do you know they are going 
to let you make a profit on this paper? Is it reason- 
able to suppose after they put up for you $2,700,000 
and build you a shipyard, that they will permit you 
to go ahead and sell this paper? Do you not know 
that on the date of this lease it is indicated that the 
Navy of the United States proposes’ to take over 
those utilities? 


“Mr. Tavares told me that he thought that he 
could get the consent of the Defense Plant Corpora- 
tion and the Maritime Commission for him to make 
another half a million dollars.” (Tr. pg. 1189.) 


All of the above was clearly the argument of law to 
the jury. It could only convey to the jury that there 
could be no sale of the agreement as a matter of law. 
However, for the purpose of determining the market value 
in this case, the jury was supposed to assume that there 
could be a sale and that the prior consent thereto had 
been given. This was clearly prejudicial, especially when 
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considered in the [291] light of the Court’s last instruc- 
tion: “If you find it could not have been sold, then 
your verdict as to Tavares Construction Company, Inc. 
will be zero.” The Court should just as properly have 
instructed the jury as to National City, “If you find that 
National City could not have sold its tidelands, then your 
verdict will be zero.” National City was prohibited by 
statute from making any sale of its tidelands, consent or 
no consent. If the Court had given such an instruction 
as to National City with the evidence in the record as to 
the prohibition against sale, the jury certainly would have 
brought in a verdict of zero as to National City. Such 
an instruction would clearly have been error. The same 


applies to Tavares. 


(e) Mr. Landrum further stated in his argument: 


— ~ But \Say%o you that the claim of 
Tavares Construction Company in this case goes out 
the window by virtue of evidence which you can see, 
which you can feel, and which will stand out before 
you like the tall pines in the forest of truth. Every 
claim that it has in this lawsuit stems from Exhibit 
W. Ican say to you that, in reading that document, 
if you can tell me what it means, then you are prob- 
ably a better man than I am. I tell you that, if the 
lawyers can agree on what that document means, they 
are better lawyers than I am. So, therefore their 
rights stemming from Plancor 407 are what you 
euemeemcdetermine.” (Tr. pg. 1181.) “* * * “Burt 
if you will go with me through Exhibit W, and 
then can say that you believe that, on the 23rd day 
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of December, 1944, any man would have bought that 
instrument, and paid its market value as they have 
contended for, I will be unable to follow you.” (Tr. 
mee 11382,) [292] 


Mr. Landrum then went through parts of the agree- 
ment, argued the meaning thereof, making and advancing 
positions of law to the jury that he himself must have 
known were wrong, all with the apparent studied effort 
on his part to confuse the jury as to the very things that 
they were erroneously called upon to decide. He clearly 
indicated to the jury that the agreement was so uncertain 
that he did not understand it. He succeeded in so confus- 
ing the jury over his erroneous point of law that no one 
would or could buy it regardless of what it may have 
been worth, that the jury, in obedience to the Court’s 
erroneous instruction, brought in a verdict of zero. 


Actually there is nothing wrong with the agreement. 
Its terms are clear and understandable by any business 
person. True there are contingencies in it, but the rights 
of the parties are all specifically set forth with reference 
thereto, and capable of being appraised. 


Possibly Mr. Hindes would not sign a lease with a 
provision in it against assignment, but plenty of others do. 


All of these arguments made by Mr. Landrum regard- 
ing the agreement being indefinite, uncertain, speculative 
and conjectural were made in his objection to the receipt 
of any evidence with relation to the market value of the 
lease. In accordance with the Court’s ruling with regard 
to such objection,.counsel should not have argued these 
points of law to the jury. By his so doing, the jury was 
called upon to decide these very points of law that the 
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Court had, without the knowledge of the jury, already 
decided against counsel for Plaintiff. This was clearly 
misconduct on the part of Mr. Landrum, was prejudicial 
error and has resulted in a miscarriage of justice. 


4. The verdict is against law. 


The jury gave full credit to the witnesses for National 
City as to values. The same witnesses testified for 
Tavares Construction Company. Is it at all possible that the 
jury believed these witnesses 100% as to their testimony 
as to National City and [293] yet disbelieved them 100% 
as to their testimony as to Tavares? The only answer is 
that the jury must have based their verdict on some point 
other than market value. 


Isn’t Tavares entitled to something? He was in peace- 
ful possession of the property, actually using it rent free, 
constructing ships for the Government and doing ship 
repair work. Is Exhibit W just a scrap of paper? Did 
Tavares not have any rights under it? We submit that 
he did have, that those rights were taken, and he is en- 
titled to just compensation therefor. The Court so de- 
termined upon pre-trial. 


It must be kept in mind that the Government here con- 
demned its own contract. It in effect took back that 
which it gave Tavares in exchange for what Tavares gave 
to the Government. Even if we view it in the nature of 
a rescission, such could only be accomplished by making 
Tavares whole, by at least giving back to Tavares that 
which he parted with for the agreement, to wit, the Na- 
tional City lease on Parcel 1 and a fair supervisory fee 
for constructing the shipyard. Certainly just compensa- 
tion for the taking of any right, no matter how small or 
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whether someone else would buy it, cannot possibly be 


Zero. 


If the Government can lawfully breach its own obliga- 
tions under the guise of condemnation, the other party to 
the contract should still be entitled to just compensation 


for the loss sustained by such breach. 


As such right of action was included within the taking 
by the plaintiff of the lease and option contract, evidence 
as to the value of such chose in action should have been 
received. Even though the right to sue in the Court of 
Claims was personal to the Tavares Construction Com- 
pany and could not be sold, assigned nor enforced in the 
name of an assignee, it was error to instruct the jury 
that its verdict should be zero merely because the jury 
found that the lease and option could not be sold. [294] 


5. The evidence does not justify the verdict. 


The only evidence as to the market value of the lease- 
hold estate of Tavares is that given by defendants’ wit- 
nesses. Mr. Mueller and Mr. Anawalt both testified that 
the market value was $500,000. Mr. Bleifuss said 
$573,000. Mr. Hotchkiss said $600,000. Mr. Tavares 
said $750,000. 


Plaintiff’s witnesses both testified that the lease had no 
value. But cross-examination of Mr. Shattuck showed 
very clearly that his opinion was based upon his erroneous 
interpretation of the agreement, to the effect that he un- 


derstood that the Government could cancel all of Tavares’s 
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rights by merely requesting priority. (Tr. pg. 956, 958, 
969, 971.) Cross-examination of Mr. Mason showed that 
he based his opinion as to no value upon his opinion that 
the agreement was too speculative because of the many 
ifs, ands and possibilities of this and that happening, 
such as the right to remain on the property and to an 
option being cut off by condemnation, upon his knowl- 
edge of what happened after the last war to another ship- 
yard, realizing that we were out of war at the moment, 
(thereby basing his appraisal on 1947 conditions instead 
of 1944 conditions) that the lease had been canceled by 
this condemnation action and that there was no option to 


purchase. (Tr. pg. 1018-1019 and 1043-1044. ) 


Thus the opinions expressed by plaintiff’s witnesses as 
to value being based upon erroneous legal interpretations 
of the contract and upon factors which it was erroneous 
for them to consider, they were entitled to no weight or 
consideration as evidence. 


The verdict is therefore not supported by any evidence 
and is against the weight of the evidence. 


6. Inadequate Damages. 


The verdict of zero in this case is a miscarriage of 
justice. How could anyone possibly say, in view of all 
of the evidence that one who wanted a shipyard on De- 
cember 23, 1944, assuming there was no condemnation, 
would not have given something to be able [295] to 
move into this going shipyard and be able to use all of 
its facilities and machinery. Certainly it would be worth 
something—not zero. If the Government had given its 
prior consent to the assignment, as must be assumed, the 
purchaser could certainly expect to at least remain in 
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possession for the duration of the war and for some time 
thereafter repairing ships for the Government, with an 
absolute right to the option to purchase upon the expira- 
tion of the lease or sooner termination thereof, unless 
terminated for failure to cure a default after 30 days 
notice thereof. 

Even if we forget the option, and assume that all that 
Tavares had was a tenancy at will or at sufferance of the 
Government, the actual possession of the shipyard as a 
going concern, making money as counsel for plaintiff 


stated, had some value. 


AUTHORITIES 
Sections 657, 659 and 660 California Code of Civil 


Procedure. 
It is respectfully submitted that the trial has resulted 
in a miscarriage of justice and that a new trial should 


be granted. 
Respectfully submitted, 


CHARLES C. CROU@H 
JOHN M. MARTIN 
FRANK L. MARTIN, JR. 
Attorneys for Defendants, Tavares Construction 
Company, Inc., and Associates 


[Endorsed]: Filed Jun. 6, 1947. Edmund L. Smith, 
Clerk. [296] 


. 
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[Title of District Court and Cause] 


mer IDAVIT OF JOHN M. MARTIN IN SUPPORT 
OF MOTION FOR NEW TRIAL 


State of California 
County of Los Angeles—ss. 

John M. Martin, being first duly sworn, deposes and 
says: That he was present in the above entitled Court 
on the 27th day of February, 1947, and heard the argu- 
ment to the jury made by Mr. Landrum, Counsel for the 
plaintiff in the above entitled action; that in said argu- 
ment to the jury the said Mr. Landrum made the fol- 
lowing statements, which statements have been copied 
from the official Reporter’s Transcript thereof: 

“Now, they knew therefore on the 2lst day of 
November 1944, that the Government was going to 
request priority for the Navy Department, and this 
Exhibit W says in one of those last paragraphs that 
it is contemplated they do that.” (Tr. pg. 1192.) 

a * * * * * * [297] 

“Ladies and gentlemen, you are not going to give 
them more than they asked for, are you, before this 
lawsuit was brought? And don’t forget that was 
only their asking price then.” (Tr. pg. 1192.) 

x XK * * & * x * 

“Whatever else may be said, Mr. Tavares is a 
capable business man. He cut himself in to this war- 
time Garden of Eden without the expenditure of a 
penny. He built concrete barges for the Govern- 
ment of the United States at a profit, and now he 
asks you to put your hands into the pockets of the 
people of the United States and to give him a half 
a million more.” (Tr. pg. 1180.) 
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“But, my goodness, are you going to permit those 
people to go into the treasury of the United States, 
when we come in here in a condemnation case, and 
get more?” (Tr. pg. 1194.) 


“Well, if you think they are entitled to that you 
give it to them. But if you think that it would be 
right for me to say to you ‘I want to get some money 
out of this war business. I want you to spend 
$2,700,000 to build me a shipyard to build concrete 
ships to sell to you at a profit, and then after it is 
all through and done, I want you to give me $80,000 
for building my own shipyard, and supervising that, 
and then on top of that I have taken the expense, I 
have taken the vacations for my own office force.” 


(ire pe: 1195.) 


* 2 2k * a * * * 


“What they are actually doing, ladies and gentle- 
men, is coming into a condemnation case and trying 
to [298] get damages against the Government of 
the United States for what they claim is a violation 
Omemiat contract. (Tr. pe, 11909) 

x 2K 2 a 2 2x * = 


‘ok 3k 3 That lease, Mr. Hindes’—and J am 
talking about the Tavares Construction Company 
claim now—‘“‘That lease, Mr. Hindes, carries within 
it a paragraph that it cannot be assigned or pledged 
without the written consent of the Defense Plant 
Corporation or of the Maritime Commission. Mr. 
Hindes, would you pay anything for a lease which 
you couldn’t assign? Would you sign that lease 
which you couldn’t assign? Would you sign that 
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lease? “Why, no, Mr. Landrum, I wouldn’t sign 
such a lease.” 


“T give you that, ladies and gentlemen of the jury, 
on both claims, that you give to them some money 
for what they claim was a fee which they were to 
get for building a shipyard with Government money 
upon which they could build ships at a profit and 
sell them to the Government, and then ask you to 
give them $500,000 on top of that.” (Tr. pg. 1175.) 


*K * * 7K *K * *K * 


“All right. Here is the thing that Mr. Hindes 
said was such that he never would have even signed 
this lease in the first place.” (Tr. pg. 1188.) 

* 2 2 2 = x * 

“Twenty-four: Lessee will not without prior 
written consent of Defense Corporation and the ap- 
proval of the Maritime Commission sell, assign, or 
pledge this lease or any of its rights or [299] ob- 
ligations hereunder, or sublease or permit the use 
by others of any of the property covered by this 
lease. 

“Mr. Willing Buyer, I want to sell you this lease. 
I want to assign it. J want to sublet a part of it 
to you. What will you give me?” 

“Why, Mr. Tavares, you can’t do that without 
you get the consent of the Defense Plant Corpora- 
tion and the Maritime Commission. I wouldn’t give 
you five cents for it. How do you know they are 
going to let you make a profit on this paper? Is it 
reasonable to suppose after they put up for you 
$2,700,000 and build you a shipyard, that they will 
permit you to go ahead and sell this paper? Do you 
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not know that on the date of this lease it is indicated 
that the Navy of the United States proposes to take 
over those utilities? 


“Mr. Tavares told me that he thought that he 
could get the consent of the Defense Plant Corpora- 
tion and the Maritime Commission for him to make 
another half a million dollars.” (Tr. pg. 1189.) 

* = * 2 a * * * 

k * * But I say to you that the claim of 
Tavares Construction Company in this case goes 
out the window by virtue of evidence which you 
can see, which you can feel, and which will stand 
out before you like the tall pines in the forest of 
truth. Every claim that it has in this lawsuit stems 
from Exhibit W. I say to you that, in reading 
that document, if you can tell me what it means, then 
you are probably a better man than I am. I tell 
you that, if the lawyers can agree on what that docu- 
ment means, they are better lawyers than I am. [300] 
So, therefore, their rights stemming from Plancor 
407 are what you are to determine.” (Tr. pg. 1181.) 


‘k * * But, if you will go with me through 
Exhibit W, and then can say that you believe that, 
on the 23rd day of December, 1944, any man would 
have bought that instrument, and paid its market 
value as they have contended for, I will be unable to 
follow you. (Ir. pg. 1182.) 


Affiant further states that by the Court’s ruling and 
admonition as set forth at page 404 of the Transcript 
to the effect that affant would not be permitted to talk 
about the Court of Claims, afhant understood that he was 
not to question Tavares’s expert witnesses as to whether 
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they assigned as a reason for their opinion as to value 
the fact that Tavares had a right to sue in the Court 
of Claims which chose in action had been acquired by 
this action. 


Affiant further understood that counsel for Tavares 
should not in his argument tell the jury of the exist- 
ence of such chose in action or that it had been taken 
from Tavares by this action. 


Affiant further states that except for such ruling and 
admonition by the Court, he would have offered evidence 
by each of the expert witnesses who testified for Tavares, 
for the purpose of proving that the value of the right to 
sue in the Court of Claims was greater than the market 
value to which they had testified. 


Affiant further states that except for such ruling and 
statement by the Court, afhant would have argued to the 
jury the facts that gave rise to such right of action in 
the Court of Claims, the fact that Tavares had been by 
this action deprived of the Lease and Option Contract 
upon which such action in the Court of Claims would of 
necessity be based and would have argued as to the value 
of said chose in action. 


Affiant further states that except for the aforesaid rul- 
ing of the Court, affiant would have cross-examined each 
of the Government’s expert witnesses for the purpose of 
showing that they had not only [301] failed to take 
into consideration Tavares’s right of action in the Court 
of Claims for breach of the option contract, but that 
they were actually unaware of the existence of such a 
right on the part of Tavares and based their opinion 
upon their erroneous idea that the option had no value 
merely because it could not be sold. . 
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Affiant further states that the aforesaid ruling and 
admonition by the Court took counsel for Tavares by 
surprise which ordinary prudence could not have guarded 
against and was extremely prejudicial to a proper con- 
sideration of the facts of the case by either the court 
Ontiie jury. 

Affiant further states that the case of National City 
vs. Tavares, et al., filed for the recovery of rental as 
alleged in Paragraphs IV, V, VI and VII of the Answer, 
Counter-Claim and Cross-Claim filed herein by Tavares, 
et al., is still pending and undetermined in the Superior 
Court of the State of California in and for San Diego 
County. 

Affiant further states that it is his opinion that the 
Court in the instant case having first acquired jurisdic- 
tion of both the parties and the subject of the action 
pending in the State Court as aforesaid has exclusive 
jurisdiction in the premises and should proceed to fully 
and completely adjudicate the rights of all parties to this 
action to the end that this action may become res adjudi- 
cata of the rights of each and all of the parties hereto. 
That any Judgment herein rendered should by its terms 
be made to supersede any Judgment rendered in the afore- 
saiceaction by the State Court. 

JOHN M. MARTIN 


Subscribed and sworn to before me this 2lst day of 
May, 1947. 
(Seal) ANNA M. ROSSEE 
Notary Public in and for the County of Los Angeles, 
State of California. 


[Endorsed]: Filed Jun. 6, 1947. Edmund L. Smith, 
Clerk. [302] 
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[Title of District Court and Cause] 


ee EIDAVIT OF FRANK L. MARTIN IN SUPPORT 
OF MOTION FOR NEW TRIAL 


State of California 
County of Los Angeles—ss. 


Frank L. Martin, being first duly sworn, says: 


That after the Court had instructed the jury in the 
above cause and the jury had retired to the jury room, 
but before the jury had returned their verdict, affiant 
called upon the Court in his chambers, and called the 
Court’s attention to the fact that the Court on the pre- 
vious day had stated that he had concluded that the date 
of taking as to all interests other than Tavares was No- 
vember 10, 1942, but that the Court in his instructions 
had instructed the jury that as to Parcel “A” that if 
the jury found that it was originally contemplated that 
Parcel “A” would be taken as a part of the entire pro- 
ject, that the jury should also use November 10, 1942 
as the date of evaluation for Parcel “A”, and that this 
would leave the matter in such condition that the parties 
would not know what date the jury had used for [303] 
mance! ““A’’. 


That the Court stated that while he had previously 
stated that he had determined that the date of taking 
as to all interests other than Tavares was November 10, 
1942, that since a question of fact was involved as to 
the date of taking of Parcel ‘A’’, that he had decided to 
leave the matter to the jury. 


Peano MAR DIN 
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Subscribed and sworn to before me this 21st day of 
May 1947. 
(Seal) ANNA M. ROSSER 


Notary Public in and for the County of Los Angeles, 
State of California. 


[Endorsed]: Filed Jun. 6, 1947. Edmund L. Smith, 
Clerk. [304] 


[Title of District Court and Cause] 


ORDER DENYING MOTION FOR A NEW TRIAL 


Upon consideration of the entire record, the motion 
of defendants Tavares Construction Company, Inc., a’ 
corporation, Concrete Ship Constructors, a joint ven- 
ture, Lloyd S. Stroud, R. S. Seabrook, C. Mi Siiigas 
Carlos Tavares, Henry M. Page, Don F. Gates, and 
Stroud-Seabrook, a copartnership, for a new trial in the 
above entitled proceeding is denied in toto. Exceptions 


allowed movants. 
Dated July 29, 1947. 


PAUL J. MeCORMiIGKs 
United States District Judge 


[Endorsed]: Filed Jul. 29, 1947, Edmund L. Smith, 
Clerk. [305] 


vs. United States of America 367 


[Title of District Court and Cause] 


NOTICE OlearPEAL 


Notice is hereby given that the defendants Tavares 
Construction Company, Inc., a corporation, Concrete 
Ship Constructors, a joint venture, Stroud-Seabrook, a 
Eeparinership, Lloyd S. Stroud, R. S. Seabrook, C. M. 
Elliott, Carlos Tavares, Henry M. Page, and Don F. 
Gates, hereby appeal to the United States Circuit Court 
of Appeals for the Ninth Circuit from those portions of 
the judgment entered in this action on June 6, 1947 ad- 
judicating issues between the plaintiff and said defend- 
ants but not from any portion thereof adjudicating issues 
between said defendants and any of the other defend- 
ants, and from the order denying the motion of said 
defendants for a new trial entered in this action July 29, 
1947, 


Dated this 25th day of August, 1947. 


JOHN M. MARTIN and 
FRANK L. MARTIN, JR. 
By John M. Martin 
Attorneys for Defendants Tavares Construction Com- 

pany, Inc., Concrete Ship Constructors, Stroud-Sea- 
brook, Lloyd S. Stroud, R. S. Seabrook, C. M. EI- 
liott, Carlos Tavares, Henry M. Page, and Don F. 
Gates 


[endorsed]: Filed & mld. copy to attys. for plf. & re- 
maining defts., Aug. 26, 1947. Edmund L. Smith, 
Clerk. [306] 
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In the District Court of the United States for the 
Southern District of California 
Central Division 


No. 248-SD-Civil 


UNITED STATES OF AMERICA, 

Plaintine 
vs. 

CERTAIN PARCELS OF LAND IN CITY OF NA- 
TIONAL CITY, COUNTY OF SAN @Oi=ee 
STATE OF CALIFORNIA, TAVARES CON- 
STRUCTION CO., INC., a Corporation, et alm 

Defendants. 


BOND ON APPEAE 


Whereas, in an action in the above entitled court, judg- 
ment was on June 6th, 1947, entered in said court; and 


Whereas, the Defendants, Tavares Construction Co., 
Inc., a Corporation, Concrete Ship Constructors, a Joint 
Venture, Stroud-Seabrook, a Co-Partnership, Lloyd S. 
Stroud, R. S. Seabrook, C. M. Elliott, Carlos Tavares, 
Henry M. Page and Don F. Gates, are dissatisfied with 
said Judgment and are desirous of appealing therefrom 
to the Circuit Court of Appeals for the Ninth Circuit, 


Now Therefore, in consideration of the premises and 
of such appeal, we, the undersigned hereby obligate our- 
selves to the Plaintiff above named under the statutory 
obligations (Rule 73(c) Rules of Civil Procedure for 
the District Courts of the United States) and we do 
hereby undertake in the sum of Two Hundred Fifty 
($250.00) Dollars and promise on the part of the said 
Defendants and Appellants, that said Appellants will pay 
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all costs, if the appeal is dismissed or the judgment is 
affirmed, or such costs as the [307] Appellate Court may 
award if the judgment is modified. 


Dated: August 25th, 1947. 


UME) SitES HipmhiTy AND 
GUARANTY COMPANY 


By-Or D, Brek 
Attorney-in-Fact 


The Premium on This Bond Is $10.00 for 1 yr. 


State of California 
County of Los Angeles—ss: 


On this 25th day of August in the year one thousand 
nine hundred and forty-seven, before me, Elizabeth A. 
Sheridan, a Notary Public in and for said County and 
State, residing therein, duly commissioned and sworn, 
personally appeared O. D. Brick, known to me to be the 
duly authorized Attorney-in-fact of the United States 
Fidelity and Guaranty Company, and the same person 
whose name is subscribed to the within instrument as the 
Attorney-in-fact of said Company and the said O. D. 
Brick duly acknowledged to me that he subscribed the 
name of the United States Fidelity and Guaranty Com- 
pany thereto as Surety and his own name as Attorney- 
in-fact. 


In Witness Whereof, I have hereunto set my hand 
and affixed my official seal the day and year in this 
certificate first above written. 

DEIZABE IH ATSHERIDAN 
Notary Public in and for Los Angeles County, 
State of California 


My Commission Expires Nov. 5, 1948. 


370 «Tavares Construction Company, Inc., et al. 


Examined and recommended for approval as provided 
in Rule 8. Frank L. Martin, Jr. 


I hereby approve the foregoing bond. Dated this 26 
day of Aug., 1947. Edmund L. Smith, Clerk U. S. Dis- 
trict Court, Southern District of California; by Edw. F. 
Drew, Deputy. 


[Endorsed]: Filed Aug. 26, 1947. Edmund L. Smith, 
Clerk. [308] 


[Title of District Court and Cause] 


ORDER FOR TRANSMISSION OF ORIGINAL EX- 
MIBITS TO APPELLATE COURT; Usui 
COURT’S COPY OF TRANSCRIPT (aaes 
COUR S COPY OF PLEADINGS 


Pursuant to the Stipulation between the plaintiff, and 
the defendants Tavares Construction Company, Inc., et al., 
and good cause appearing therefor, it is hereby ordered, 
in connection with the preparation by the Clerk of this 
Court of the record on appeal by the defendants Tavares 
Construction Company, Inc., et al., notice of which ap- 
peal was filed August 26, 1947, as follows: 


1. That in accordance with the provisions of Rule 
75(i) of the Rules of Civil Procedure all of the original 
exhibits designated by either party for inclusion in the 
record on appeal shall be transmitted to the Appellate 
Court for its inspection, in lieu of copying the same into 
the record. That all of said original exhibits which are 
in the possession of the Clerk of this Court shall be trans- 
mitted by him to the Clerk of the Appellate Court at the 
time of the transmission of the rest of the record on 
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appeal, and shall be returned to the Clerk of this Court 
after the final determination of said [312] appeal and 
there is no longer any need therefor by the Appellate 
Court. That as to the exhibits which were returned to 
said defendants for safekeeping, that such defendants 
shall transport the same at such defendants’ own ex- 
pense and deliver the same to the Marshal of the Appel- 
late Court as provided for in Rule 18 of the Rules of 
the United States Circuit Court of Appeals for the Ninth 
Circuit, and that such exhibits shall be deemed to be in- 
corporated in the record on appeal. 

2. That two copies of the transcript of the evidence 
and proceedings of the trial and of the motion for new 
trial need not be filed as required by Rule 75(b) of the 
Rules of Civil Procedure, but that in lieu thereof the 
Court’s copy of said Transcripts shall be made available 
to the Clerk for inclusion in the record on appeal in con- 
nection with the appeal of said defendants. 

3. That such of the extra copies of the pleadings and 
other proceedings, commonly known as the Court’s copies, 
as are available may be removed by the Clerk from the 
files in this action or obtained from the Court and used 
by the Clerk in the preparation of the record on appeal 
of said defendants in lieu of making copies thereof. 


Dated this 3rd day of Sept., 1947. 


PAUE J. MecCORMICK 
Judge of the District Court 
Presented by 
FRANK L. MARTIN, JR. 
Attorney for Defendants 


[Endorsed]: Filed Sep. 3, 1947. Edmund L. Smith, 
Glerk, [313] 
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[Title of District Court and Cause] 


STIPULATION EXTENDING TIME FOR DESIG- 
NATION AND FILING BY APPELUCERR 
ADDITIONAL PORTION OF RECORD} ERGs 
CEEDINGS AND EVIDENCE TO BE IN- 
CLUDED IN RECORD ON APPEAL ai 
ORDER THEREON 


It appearing that Tavares Construction Company, Inc., 
a corporation, and Concrete Ship Constructors, a joint 
venture, Stroud-Seabrook, a copartnership, L. S. Stroud, 
R. S. Seabrook, C. M. Elliott, Carlos Tavares, Henry M. 
Page and Don F. Gates, some of the defendants in the 
above entitled action, filed their and the first notice of 
appeal from the judgment in the above entitled action to 
the United States Circuit Court of Appeals, Ninth Cir- 
cuit, on August 26, 1947; and that said defendants filed 
their designation of portions of the record on appeal on 
the third day of September, 1947; and 


It further appearing that plaintiff United States of 
America requires additional time for the purpose of serv- 
ing and filing a designation of additional portions of the 
record, proceedings and evidence to be included in the 


record on appeal; 


Now, Therefore, It Is Hereby Stipulated by and be- 
tween plaintiff and defendants Tavares Construction Com- 
pany, Inc., a corporation, Concrete Ship Constructors, a 


joint venture, Stroud-Seabrook, a copartnership, L. S. 


